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Chapter 3 Salaries Tax: Scope of Charge

Topic List


Page

1.
Scope of Charge

1.1
Scope
45
1.2
Employment
45

1.3
Goepfert case and DIPN 10
45

1.4
Totality of facts test
46
2.
Income from HK Source Employment
2.1
No-time apportionment of taxable income
47
2.2
When income is fully taxable
47
2.3
When income is fully exempt
47
2.4
When income is excluded from the charge of salaries tax
47
2.5
Taxes paid outside HK on chargeable employment income
47

3.
Income from non-HK Source Employment

3.1
Foreign employment
48

3.2
All services rendered outside HK
51

3.3
60-day rule of visit
51

3.4
183-day rule applied to Mainland China residents
56

4.
Sailors and Aircrew
60
5.
Office and Pension
5.1
Office
68
5.2
Pension
69
6.
Employment and Profession
69

	LEARNING OBJECTIVES

1.
Explain the scope of charge of salaries tax.

2.
Explain the treatment of income from HK source employment.

3.
Explain the treatment of income from non-HK source employment.

4.
Explain the treatment of sailors and aircrew.
5.
Explain how the locality of office and pension is determined.

6.
Distinguish between employment and profession.
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Salaries Tax:

Scope of Charges


List of Important IRO Sections and Cases
	Section
	Description

	s. 8
	Salaries tax is charged on every person in respect of his income arising or derived from HK from an office, employment or pension.

	s. 8(1A)(a)
	Includes all income derived from services rendered in HK, including leave pay attributable to such services.

	s. 8(1A)(b)
	Employment income is not taxable if all the services under the employment are rendered outside HK.

	s. 8(1A)(c)
	Excludes income derived by a person from services rendered by him in any territory outside HK where the person is chargeable to, and has paid tax of substantially the same nature as, salaries tax in HK in respect of the income.

	s. 8(1B)
	A person who visits HK for not more than 60 days during a year of assessment will be exempt even if he has rendered services during his visits.

	s. 50
	Tax credit can be set-off against HK salaries tax payable, but this relief applies to those places and countries with which HK has signed a double tax arrangement.

	s. 8(2)(j)
	Exemption of sailors and aircrew – 2 criteria:

(a)
60 days in the basis period, and
(b)
120 days over the basis periods of two consecutive years of assessment, one of which is the year concerned.


	Taxpayer
	Subject Matter

	Goepfert case and DIPN 10
	3 conditions for determining the location of employment

	Great Western Railway Co v Bater (1922) 8 TC 231
	The location of an office is the place where the central management and control of the company is located.

	Fall v Hitchen (1972) 49 TC 433
	Distinguish a contract of service (employer-employee relationship) from a contract for service (i.e. a principal and independent contractor relationship).


	Reference
	Issues Considered

	BR 6/72
	Dual capacity – a directorship and an employment


1.
Scope of Charge
1.1
Scope

	1.1.1
	Scope of charge

	
	Under Section 8(1) of the IRO, salaries tax is imposed (徵收) on a person’s income arising in or derived from Hong Kong from the following sources:

(a)
Any office or employment of profit (有收益的職位或受僱工作).

(b)
Any pension (退休金).


1.2
Employment (受僱工作)

	1.2.1
	Location of the employment

	
	The test in determining whether the income from employment arises in or is derived from HK is to look at the location of the employment.


1.2.2
If the employment of a person is located in HK, the full income from that employment derived by that person during a year of assessment is chargeable to salaries tax, even if he has rendered (實施) some of his duties outside HK during that period.

1.2.3
In determining the location of employment, the Board of Review Decisions (BoR) adopted the totality-of-facts test (全部事實) (i.e. it looked at all the facts of the cases for the purpose of coming to a decision). No single factor or particular factors could determine the issue.

1.3
Goepfert case and DIPN 10 (http://www.ird.gov.hk/eng/ppr/dip.htm)

(Jun 11, Jun 12, Jun 13, Jun 15, Dec 15)
	1.3.1
	Determining the source of employment

	
	The rules determining the source of employment income were established by the case of CIR v George Andrew Goepfert. These rules have now been incorporated into DIPN 10. According to DIPN 10, the Department considers that an employment is sourced outside HK if all the following three conditions are satisfied:
(a)
the contract of employment was negotiated and entered into, and is enforceable outside HK;

(b)
the employer is resident outside HK; and

(c)
the employee’s remuneration is paid to him outside HK.


1.3.2
Contract of employment – this generally refers to the place where the employee is recruited.

1.3.3
Residence of employer – Case law rules that the residence of a company is where its central management and control is exercised, which usually means the place of directors’ meetings (De Beer Consolidated Mines Ltd v Howe (1906) 5 TC 198).

1.3.4
Payment of remuneration – remuneration made available to the employee outside HK will be regarded as being paid outside HK, notwithstanding that the remuneration may be subsequently remitted back to HK.

1.3.5
It appears that the second factor is more important than the other factors. If a person is recruited by an employer resident in HK, the employment is unlikely to be located outside HK even though the contract is concluded outside HK and his remuneration paid outside HK.

1.3.6
However, in the revised DIPN 10 (2007), it appears that the CIR did not mention any concessionary treatment of acceptance of the place of payment of remuneration as the least important factor in the determination of source of employment. Thus, place of payment of remuneration also becomes an important factor in the determination of source of employment.

1.4
Totality of facts test



(Dec 15)
1.4.1
It should be noted that IRD may look beyond the three conditions stated in DIPN 10. If the IRD finds that although all the three conditions mentioned in DIPN 10 are outside HK, but based on other relevant factors, the IRD may consider that the employment is sourced in HK (i.e. totality-of-facts test).

1.4.2
For example, to take advantage of DIPN 10 a taxpayer who is employed by a HK resident company may try to avoid tax by terminating the employment with the HK company and entering into new employment with a foreign associated company of his employers. The terms, duties and other circumstances of his employment remain unchanged. In such circumstances, the IRD may consider that the employment remains located in HK.

	Example 1

	A Hong Kong manufacturer has established a factory in China and has recruited local workers to work here. These workers are not chargeable to Hong Kong salaries tax as they are regarded as employed by the branch in China.

On the other hand, if a foreign employer set up a branch in HK and recruited employees in HK to work for that branch with remuneration payable in HK, the employees would be treated as having a HK employment.


2.
Income from HK Source Employment

2.1
No-time apportionment of taxable income
2.1.1
The income of a HK source employment is either fully taxable or fully exempt. There is no time-apportionment of taxable income from a HK source employment.

2.2
When income is fully taxable

2.2.1
If an employment is sourced in HK, all the income derived from that employment is fully chargeable to salaries tax even though the employee performs some services outside HK.

2.3
When income is fully exempt


(Jun 11, Jun 13, Jun 15, Dec 15)
2.3.1
There are two exceptions to this general rule. The income of a HK source employment is exempt from salaries tax if one of the following conditions is satisfied:

(a)
the employee renders ALL his services for that employment OUTSIDE HK [Section 8(1A)(b)]; or

(b)
the employee is a visitor to HK and stays in HK for 60 days or less in a year of assessment [Section 8(1B)].

2.4
When income is excluded from the charge of salaries tax



(Jun 11, Dec 15)
2.4.1
If an employee’s income is chargeable to HK salaries tax and at the same time is also taxed outside HK, that part of income taxed outside HK may be excluded from HK salaries tax [Section 8(1A)(c)].

2.5
Taxes paid outside HK on chargeable employment income



(Jun 11, Jun 15)
2.5.1
If a person pays tax chargeable on his employment income outside HK, he may get relief from the following two ways:

(a)
income exclusion rule under section 8(1A)(c) which applies to income tax paid in all the overseas countries; and

(b)
tax credit set-off against HK salaries tax payable under section 50, but this relief applies to those places and countries with which HK has signed a double tax arrangement.

2.5.2
If a person pays tax outside HK on income from employment which is chargeable to HK salaries tax, he or she can exclude such income from his salaries tax assessment provided that the following two conditions of Section 8(1A)(c) are satisfied:

(a)
the nature of the tax which he or she paid in the territory where he performed services is of substantially the same nature of salaries tax chargeable in HK; and

(b)
there is evidence that the foreign tax has been paid or deducted.

	Example 2

	Mr Cheung holds a HK employment and receives a salary income of HK$10,000 per month. He rendered services in China (PRC) for three months in the year ending 31 March 2016 and paid PRC tax on that income derived from the services rendered in the PRC. He submitted evidence of payment of PRC tax to the CIR.

His salary income chargeable to salaries tax for the year of assessment 2015/16 is calculated as follows:

Mr Cheung

Year of assessment 2015/16
Basis period: year ending 31 March 2016
HK$

Income from employment

120,000

Less: Income excluded by virtue of s 8(1A)(c) ($10,000 × 3)

(30,000)

Assessable income

90,000




3.
Income from non-HK Source Employment

3.1
Foreign employment



(Jun 15)
3.1.1
If an employment is sourced outside HK, only income derived from services rendered in HK is chargeable with HK salaries tax under Section 8(1A). This is usually determined by the number of days the employee stayed in HK during the basis period of each year of assessment. This is referred as Time Basis.

3.1.2
How to calculate the number of days for income-apportionment purposes?

(a)
Part of a day is counted as a half-day if a person stays in HK for two or more days continuously. In other words, the date of arrival and the date of departure are counted as one day only for the purpose of calculation of the time-basis income in HK.

For example, if a person arrives at HK at 1 February and leaves HK on 6 February, he is counted as deriving income from HK for 5 days for the purpose of calculation of his income assessable in HK.

(b)
If a person arrives at HK, and leaves HK on the same day, he is treated as deriving a full-day income in HK.
	Example 3

	Mr. Robertson is an Australian who is employed as a Regional Sales Supervisor for Far East area by an Australian company. He received an annual remuneration of HK$1,825,000 for the current year of assessment, and stayed in HK for 125 days.

Mr. Robertson’s income is chargeable with HK salaries tax as follows:

HK$1,825,000 × 125/365 = HK$625,000


	Example 4

	If in example 3, out of the 125 days during which he stayed in HK, 10 days were his vacation leave. Compute his assessable income chargeable with salaries tax.
Days
Total days spent in HK

125
Less: Leave days in HK
(10)
Total business days spent in HK (A)
115
Total business days in the year (365 – 10)
355
Leave days attributable to HK services (10 × 115 / 355) (B)
3.2394
Total days in HK (A + B) (115 + 3.2394)
118.2394
Assessable income : HK$1,825,000 × 118.2394/365 = HK$591,197


	Question 1

	Ms Betty, a US resident, is single, and working as the Asia Pacific quality assurance manager for a US company ('the Company'). She has come to Hong Kong intermittently to visit the Company's customers, agents and her friends but, apart from this, the Company has not carried on any activities in Hong Kong.
The following shows the time-table of Betty's visits to Hong Kong in the period December 2014 to December 2015:
10 December 2014 to 31 December 2014
1 January 2015 to 20 January 2015
1 February 2015 to 18 February 2015
1 April 2015 to 21 April 2015
1 May 2015 to 30 July 2015 (including 10 days of annual leave)

8 August 2015 to 31 August 2015
1 October 2015 to 21 October 2015
15 November 2015 to 20 December 2015

Required:
Based on the information provided, determine whether Betty will be subject to salaries tax in Hong Kong in respect of the employment income she receives from the US company for either or both of the years of assessment 2014/15 and 2015/16.


	Solution:




3.2
All services rendered outside HK

3.2.1
If an employee was not present in HK for any days, or he or she did not render any services in HK during his presence in HK (i.e. he did not perform any services in HK) for the whole year of assessment, his income for that year of assessment is exempt from HK salaries tax. This exemption applies to both HK source and non-HK source employments.

3.3
60-day rule of visit



(Jun 13)
3.3.1
If an employee who is a visitor to HK and was present in HK for not more than 60 days in the basis period for a year of assessment, the employee is treated as performing all the services outside HK. The result is that all his or her income is exempt from salaries tax for that year of assessment. [Section 8(1B)]

3.3.2
For the purpose of 60-day rule of visit, part of a day is counted as one full day. In other words, the date of arrival and the date of departure are counted as two days for calculation of the 60 days.

For example, if a person arrives at HK at 1 February and leaves HK on 6 February, he is counted as staying in HK for 6 days.

If a person arrives at HK, and leaves HK on the same day, he is treated as 1 day staying in HK.

3.3.3
There is no specific definition of visit provided in the IRO, and the word visit must be interpreted in accordance with its ordinary meaning in the use of language. According to the Oxford Dictionary, a visit is a short or temporary stay. Therefore, each case must be considered on its own facts to decide whether the presence of a taxpayer in HK would constitute a visit under Section 8(1B).

3.3.4
For a HK based employee who travels extensively in the course of his or her employment and returns to HK which is his base of activities, all his income is liable to tax under Section 8(1) as his trips outside HK are merely incidental to his duties.

3.3.5
However, if a HK employee is assigned or seconded to work and stay in an overseas country which can be viewed as his or her base of work, then when he occasionally returns to HK, he may be regarded as paying visits to HK, and the 60-day rule applies.

3.3.6
The exemption provided by the 60-day rule of visit applies to both HK employment and non-HK employment. However, it is not easy for an employee with a HK employment to claim this exemption because it is difficult for claiming his or her presence in HK constituting visits.
3.3.7
The position of taxation of income from HK and non-HK employment is summarized in the following two tables.

	Taxation Position of HK Employment

	(a)
Services were wholly performed in HK
	100% assessable

	(b)
Services were partly performed in HK, partly outside HK
	100% assessable

	(c)
All services were performed outside HK (i.e. no. of days in HK is nil)
	100% exempt

	(d)
Services were performed in HK for 60 days or less during visits in HK
	100% exempt

	(e)
Services were performed in HK for 60 days or less, but the employee’s presence in HK did not constitute visit in HK
	100% assessable

	(f)
Services were performed in HK for more than 60 days
	100% assessable


	Taxation Position of Non-HK Employment

	(a)
Services were wholly performed in HK
	100% assessable

	(b)
Services were partly performed in HK, partly outside HK
	Assessable on time basis (i.e. according to the no. of days the taxpayer was present in HK)

	(c)
Services were performed in HK for 60 days or less during visit in HK
	100% exempt

	(d)
Services were performed in HK for 60 days or less, but the employee’s presence in HK did not constitute visit to HK
	Assessable on time basis (i.e. according to the no. of days the taxpayer was present in HK)


	Example 5

	Mr. Chan is employed by A Limited which is a company incorporated in HK. Mr. Chan lives with family in HK. According to the job description, he has to travel extensively outside HK. Thus, he carries out his duties both inside and outside HK. He stays in HK for 50 days in the current year of assessment.

How is Mr. Chan’s income derived from A Limited chargeable to HK salaries tax?

Solution:

The first issue is whether Mr. Chan’s employment is sourced in HK or source outside HK. A Limited is a company incorporated in HK, and IRD will treat A Limited as resident in HK. Thus, Mr. Chan’s employment is sourced in HK. As a result, Mr. Chan’s employment income is either fully taxable or fully exempt from salaries tax.

Since Mr. Chan carries out some services in HK, he cannot get the exemption from the condition of all services being carried out outside HK under Section 8(1A)(b).

Mr. Chan carries out some services in HK, he cannot get the exemption from the condition of all services being carried out outside HK under Section 8(1A)(b).

Mr. Chan stays in HK for not more than 60 days. It is required to consider whether he is entitled to exemption under the 60-day rule of visit under Section 8(1B). Mr. Chan’s family is in HK, and he is not able to satisfy as a visitor. The 60-day rule of visit not apply to him.

Since he cannot get any exemption under the source rule, all his employment income is chargeable to salaries tax.


	Question 2

	Mr. Large is employed by B Limited which is a company incorporated in HK. Large is an expatriate who signed his employment contract with B Limited outside HK. Mr. Large’s wife and children live in Australia. According to the job description, he has to travel extensively outside HK. Thus, he carries out his duties both inside and outside HK. He stays in HK for 60 days in the current year of assessment.

How is Mr. Large’s income derived from B Limited chargeable to HK salaries tax?


	Solution:




	Example 6

	Mr. Small is employed by C Limited which is a company incorporated in HK. Mr. Small is an expatriate who singed his employment contract with C Limited outside HK. Mr. Small’s wife and children live in Canada. According to the job description, he has to travel extensively outside HK. Thus, he carries out his duties both inside and outside HK. He stays in HK for 61 days in the current year of assessment.

How is Mr. Small’s income derived from C Limited chargeable to HK salaries tax?

Solution:

The first issue is whether Mr. Small’s employment is sourced in HK or source outside HK. C Limited is a company incorporated in HK, and IRD will treat C Limited as resident in HK. Thus, Mr. Small’s employment is sourced in HK although the employment contract was signed outside HK. As a result, Mr. Small’s employment income is either fully taxable or fully exempt from salaries tax.

Since Mr. Small carries out some services in HK, he cannot get the exemption from the condition of all services being carried out outside HK under Section 8(1A)(b).

Mr. Small’s family lives in Canada, and he is able to satisfy as a visitor. However, he stays in HK for more than 60 days. As a result, he is not entitled to exemption under the 60-day rule of visit under Section 8(1B). All his employment income from C Limited is chargeable to salaries tax.


	Question 3

	Mr. Liang is employed by D Limited which is a company carrying on business in Singapore. Mr. Liang is a Singaporean who signed his employment contract with D Limited in Singapore. Mr. Liang’s wife and children live in Singapore. According to the job description, he has to travel to HK to visit his clients here. Thus, he carries out his duties both inside and outside HK. He stays in HK for 50 days in the current year of assessment.

How is Mr. Liang’s income derived from D Limited chargeable to HK salaries tax?


	Solution:




	Question 4

	Mr Leung, under a non-Hong Kong employment, is paid $600,000 per annum and spent the year workings as follows:

No. of days

HK (working)

110

Europe (working)

208

Europe (on holiday)

47

365

Calculate the amount of his income assessable to HK salaries tax.


	Solution:




3.3.8
Summary

[image: image2.emf]
3.4
183-day rule applied to Mainland China residents

3.4.1
As a result of the new Avoidance of Double Taxation Arrangement (DTA) signed with Mainland China in August 2006, Mainland China residents are exempt from HK salaries tax if they are employed by Mainland China enterprises and stay in HK for 183 days or less in a calendar year. If he stays in HK over 183 days, he will be taxed on time basis.

3.4.2
However, if a Mainland China resident is employed by a HK enterprise, the 183-day rule of exemption will not apply. Nevertheless, he is still entitled to the 60-day rule of visit beneficial treatment.

	Example 7

	Mr Wang is a Mainland Chinese who is an employee of a Mainland Chinese Company. He has to come to HK to perform his duties, and he stayed in HK during the year of assessment 2015/16 with the following scenarios:

No. of Days Present in HK

Taxability under HK Salaries Tax

Reasons

58 days

Exempt

60-day rule of visit, and as a results of DTA signed

70 days

Exempt

As a result of DTA signed

180 days

Exempt

As a result of DTA signed

184 days

Time basis

DTA not cover such situation




	Question 5

	Mr Chen is a Mainland Chinese who is an employee of a HK company. He has to come to HK to perform his duties, and he stayed in HK during the year of assessment 2015/16 in the following scenarios:

Required:

Complete the following table.

No. of Days Present in HK

Taxability under HK Salaries Tax

Reasons

58 days

70 days

180 days

184 days




3.4.3
With regard to the cross-border activities, the IRD as issued a pamphlet “Income from personal services” (see http://www.ird.gov.hk/eng/pdf/pam72e.pdf). In the pamphlet, the IRD outlined a two-tier test in the counting of days.

3.4.4
The first tier:

In determining the taxing right (i.e. the 183-day rule) in the Mainland, any day in which a HK resident is physically present in the Mainland will be included and part of a days is counted as one day. A day trip to the Mainland is counted as one day under the 183-rule (the N days rule).
	Example 8

	For example, if a HK resident visits Shenzhen in the morning and returns to HK in the afternoon, he is regarded as present in the Mainland for one day for the purpose of the 183-day rule.


3.4.5
The second tier:
Once the individual’s presence in the Mainland exceeds 183 days, he or she would be subject to PRC 'IIT'. If the individual resides in the Mainland for less than 5 years, he/she would be assessed on a time-apportioned basis. In determining the PRC IIT liabilities, both the day of arrival and the day of departure are counted as 0.5 day. In other words, the number of days for this purpose is physical presence minus 1 (the N – 1 day rule).

	Example 9

	For example, if the Hong Kong resident goes to Shenzhen on April 1 to work and returns to Hong Kong on April 3, he is treated as having rendered services for two days in Shenzhen. However, if he goes to Shenzhen in the morning to work and returns to Hong Kong in the afternoon to continue working in the Hong Kong office, it is accepted that half-day's service is rendered in the Mainland and half-day's in Hong Kong in determining his tax liabilities.


3.4.6
HK also signed DTA with Belgium, Thailand and Luxembourg on avoidance of double taxation of income earned both in HK and the aforesaid countries. Similar 183-day rule of exemption also applies for those countries.

(http://www.ird.gov.hk/eng/tax/dta_inc.htm)

	Question 6 – Location of employment

	Mr. Wong is one of the staff assigned by M Limited, a Hong Kong company, to work at the Mainland factory. He is responsible for training and supervising the factory workers. He is under the supervision of and reports directly to the factory manager of the Mainland factory, Mr. Yam, who is another member of staff assigned by M Limited to the factory. Mr. Wong returns to Hong Kong every Saturday to stay with his family and goes back to the Mainland factory the following Monday. Occasionally, he carries some product samples from the Mainland and takes them to M Limited’s product designers when he returns to Hong Kong. During the year of assessment 2015/16, he was in Hong Kong for 125 days. For this purpose, part of a day when he stayed in Hong Kong is counted as one day. Mr. Wong has not paid any tax in Mainland China in respect of his income from M Limited.
Required:
Discuss Mr. Wong’s Hong Kong Salaries Tax liability with regard to his employment income from M Limited for the year of assessment 2015/16. You are not required to consider whether he has any tax liability in Mainland China.
(12 marks)


(Adapted HKICPA Model D Taxation September 2003 Section A Q4)


	Solution:




4.
Sailors and Aircrew



(Dec 14)
	4.1
	Exemption of sailors and aircrew

	
	Under Section 8(2)(j), remuneration received by an aircrew or a sailor is exempted provided that he is not present in HK for more than:

(a)
60 days in the basis period, and
(b)
120 days over the basis periods of two consecutive years of assessment, one of which is the year concerned.


4.2
This exemption is completely independently of the 60-day rule of visit under Section 8(1B) which does not apply to sailor or aircrew. (They are sometimes referred as seafarers (船員).)

	4.3
	Apply to both employment sourced in or outside HK

	
	If the sailor or aircrew satisfies the above two conditions under Section 8(2)(j), the income is exempt from salaries tax. It does not matter whether the employment is sourced in HK or sourced outside HK.


	Question 7

	Mr Lee has been employed by a HK shipping company as a sailor since 2000. During the years of assessment 2013/14 to 2015/16, the number of days, for which he was present in HK were as follows:

Year of assessment

No. of days present in HK

2013/14
70

2014/15
55

2015/16
50

Required:

Explain whether Mr Lee is subject to salaries tax.


	Solution:




4.4
When exemption under Section 8(2)(j) does not apply

(a)
For HK source employment
If a seafarer does not get any exemption under section 8(2)(j), his income for HK source employment is fully chargeable to HK salaries tax. The number of days of presence in HK does not affect the calculation of chargeable income as there is no apportionment for HK source employment.

(b)
For non-HK source employment

If a seafarer does not get any exemption under section 8(2)(j), his income from non-HK source employment is chargeable to HK salaries tax on a time apportionment basis. It does not matter the number of days of presence in HK is more than or less than 60 days in a year of assessment.

	Example 10

	Mr. Wong is a pilot of a Hong Kong incorporated airline, and he was present in Hong Kong, the different numbers of days in various years of assessment. His salaries tax liability is likely as follows:

No. of Days in HK

Salaries Tax Status

Year 1

62

100% taxable (over 60 days in that year)

Year 2

59

100% taxable in year 2 (years 1 and 2 added up more than 120 days); but tax is refunded in year 3 (because he can obtain exemption as a result of years 2 and 3 added up not exceeding 120 days)

Year 3

46

100% exempt (years 2 and 3 not exceeding 120 days)

Year 4

82

100% taxable (over 60 days in that year)

Year 5

55

100% taxable in year 5 (years 4 and 5 added up more than 120 days); but tax is refunded in year 6 (because he can obtain exemption as a result of years 5 and 6 added up not exceeding 120 days)

Year 6

61

100% taxable (year 6 exceeding 60 days)

As Mr. Wong’s employment is a HK source employment, his salary is either fully taxable or fully exempt, and there is no apportionment.


	Question 8

	Mr. Lok is a pilot of an overseas incorporated airline, and he was present in HK for the different numbers of days in various years of assessment. Fill in the following table to show his probable salaries tax liability.

No. of Days in HK

Salaries Tax Status

Year 1

62

Year 2

59

Year 3

46

Year 4

82

Year 5

55

Year 6

61




	Solution:

No. of Days in HK

Salaries Tax Status

Year 1

62

Year 2

59

Year 3

46

Year 4

82

Year 5

55

Year 6

61




	Question 9

	(a)
Mr Roger is an American and is employed by an firm in the USA. His employment contract is enforceable in the USA and his salary is also paid in the USA. Mr Roger is required to visit different places to carry out his duties. You have been supplied with the following information in respect of Mr Roger for the last two years ended 31 March 2016:

1.

Place

No. of days stayed during the year ended
31 March 2015
31 March 2016
Hong Kong

80

50

USA

220

270

China (on vacation leave)

25

30

Singapore

40

15

365

365

2.

Income:

Year of assessment

HK$

HK$

i.
Salary

1,200,000

1,420,000

ii.
Allowance for stays in HK

40,000
30,000
iii. Allowance for stays in Singapore

20,000
10,000

3.
Hotel accommodation consisting of 1 room was provided to Mr Roger while he was staying in Hong Kong.

Required:

(i)
Compute the respective amounts of assessable income of Mr Roger for the years of assessment 2014/15 and 2015/16.
(8 marks)

(ii)
Advise Mr Roger of the THREE factors which are used to determine the locality of an employment as specified in DIPN 10.
(3 marks)

(b)
Mr Siu is employed by a Hong Kong shipping company as a seaman. During the years of assessment 2013/14 to 2015/16, his total emoluments and the total number of days he was present in Hong Kong were as follows:
Year of assessment

No. of days present in HK

Total emoluments
$

2013/14
110

390,000

2014/15
55

420,000

2015/16
59

450,000

Required:

(i)
Advise Mr Siu whether or not he is chargeable to HK salaries tax for the years of assessment 2013/14, 2014/15 and 2015/16 and state the reasons to support your answer.

(ii)
Compute Mr Siu’s assessable income for the year(s) of assessment in which he is chargeable to salaries tax.



(7 marks)



(Total 18 marks)


	Solution:




	Question 10

	(a)
Miss Fong is employed by a Japanese airline company as an air hostess. It is accepted by the assessor that the locality of her employment is outside Hong Kong. You have been supplied with the following information for the years of assessment 2013/14 to 2015/16:
Year of assessment

No. of days present in HK

Total emoluments
$

2013/14
210

365,000

2014/15
58

372,000

2015/16
52

380,000

Required:

(i)
Explain whether Miss Fong is chargeable to salaries tax for the years of assessment 2013/14 to 2015/16.

(ii)
Compute Miss Fong’s assessable income for the year(s) of assessment for which you consider that she is chargeable to salaries tax.



(9 marks)

(b)
Mr Claton is a French and is employed by a company incorporated in France. It is accepted by the assessor that his employer is located outside Hong Kong. You have been supplied with the following information in respect of Mr Claton for the year ended 31 March 2016:

(i)
Mr Claton stayed in HK for 280 days.

(ii)
He stayed in Australia for 14 days during his vacation leave.

(iii)
Mr Claton received the following income:

· 
Salary: $1,440,000

· 
Bonus: $200,000

· 
Commission: $300,000

(iv)
Under the terms of employment, his employer paid Hong Kong salaries tax of $180,000 on Mr Claton’s behalf.

(v)
His employer rented a flat in HK for Mr Claton’s accommodation. The accommodation was available to him even though he was not in HK. Mr Claton paid $2,000 per month to his employer as rent contribution.

Required:

Compute Mr Claton’s assessable income for the year of assessment 2015/16.


(9 marks)


(Total 18 marks)


	Solution:




5.
Office and Pension

5.1
Office



(Dec 15)
	5.1.1
	Definition

	
	An office is a subsisting, permanent, substantive position, which has an existence independent of the person who fills it and which goes on and is filled in succession by successive holders (per Rowlatt J in Great Western Railway Co v Bater (1922) 8 TC 231). Company director and company secretary are examples of offices.


5.1.2
The source of income of a company director is located at the place where the central management and control of the company is located (McMillan v Guest (1942) 24 TC 190). Normally this means the place where directors hold their meetings because management and control is usually exercised in these meetings.

	5.1.3
	Key points

	
	(1)
The office income of a director of a company managed and controlled in HK is fully taxable irrespective of whether the director has rendered any services in HK. This is so even if he is absent from HK throughout the year of assessment. The tax exemption of income under s 8(1A)(b)(ii) if all services are rendered outside HK does not apply to an office.

(2)
The 60-day exemption of s 8(1B) does not apply to an office.

(3)
The 183 days rules of the Double Taxation Arrangement between HK and Mainland China does not apply to an office.

Thus, directors’ fee and other similar payments derived as a member of the board of directors of a HK company are taxable in HK irrespective of the period stay in HK, whether services have been rendered in HK or whether Mainland tax has been paid in respect of the director’s fee (Double Taxation Arrangement between HK and the Mainland).

A tax credit is granted if the same income is taxed in both HK and the Mainland.

(4)
The exemption for foreign income tax paid in respect of foreign services under s 8(1A)(c) does not apply to an office.


5.1.4
However, it is possible that a person may have a dual capacity – a directorship and an employment. In BR 6/72, the BoR accepted that the taxpayer was a director and an architect (dual capacity) of a company and that his income was paid for these two positions. It was held that the 60-day exemption applied to his architect income.

5.1.5
In distinguishing a directorship from employment, it should be noted that a director is a position stipulated by the Companies Ordinance and has duties and responsibilities under that Ordinance and the Articles of Association of the company (e.g. attending the board of directors’ meeting and signing accounts).

5.2
Pension (養老金，退休金)

5.2.1
Pension refers to an annuity or other recurring periodic payments for consideration of past services. S. 9(3) of the IRO extends the meaning of “pension” to include payments that are voluntary or capable of being discontinued.
5.2.2
Pension is different from the lump sum paid at retirement. Pension is taxable even though it is paid under an approved scheme under the Registered Occupational Retirement Scheme Ordinance.

5.2.3
Pension is assessable to salaries tax if it is arising from HK. The IRD is of the view that the dominant factor in the determination of the source of pension is the place where the pension fund is managed.

5.2.4
Although a person earns his or her pension through a HK employment, his pension income is exempted from HK salaries tax if the employer arranges in such a way that the pension fund is managed outside HK.

6.
Employment and Profession (自僱人士)



(Jun 12)
6.1
Employment should be distinguished from a profession. Income from an employment (or a contract of service) is chargeable under salaries tax, while income from a profession (or contract for service) is chargeable under profits tax.

6.2
In the case of employment, a master and servant relationship exists. In the case of a profession, the taxpayer is engaged to perform the work in the capacity of an independent contractor. The fundamental test is: “Is the person who engaged himself to perform these services performing them as a person in business on his own account?” (see Market Investigations v Minister of Social Security (1969) 2 QB 173 or Fall v Hitchen (1972) 49 TC 433).

	6.3
	Four tests for the determination

	
	(a)
Control test – refers to the degree of control exercised by the party demanding the services. In general, an employer will exercise a higher degree of control on how the services of an employee are to be performed. For example:
(i)
whether the person to whom the services are rendered and who pays the income (the Payer) can instruct the taxpayer as to what to do, and when to do

(ii)
whether the Payer provides the place of work

(iii)
whether the taxpayer is required to follow the rules and regulations of the Payer

(iv)
can the taxpayer work for other persons without the approval of the Payer

(v)
can the taxpayer be dismissed.

(b)
Integration test – refers to the identity of the person providing the services. For example:
(i)
does the taxpayer represent to outsiders that he is an employee of the Payer

(ii)
is the taxpayer part and parcel of the organization of the Payer

(iii)
has the taxpayer a supervisor and/or subordinates who are employees of the Payer.

(c)
Economic reality test – refers to financial risk undertaken by the person providing the services. For example:
(i)
does the taxpayer provide his own tools, equipment or assistants

(ii)
does the taxpayer contribute capital, and is that capital at risk

(iii)
whether the taxpayer’s performance of duties can affect his profit or loss

(iv)
does the taxpayer get promoted within the Payer’s organizational framework

(v)
is the relationship a continuing one or does it exist only to provide a result.

(d)
Mutuality of obligation test – refers to whether there has been some forms of mutual obligation between the individual and the organization. For example:
(i)
Is the organization obliged to pay a wage or remuneration?

(ii)
Is the individual obligated to provide his/her work or skills?

(iii)
Is the organization under an obligation to provide work?

(iv)
Is the individual under an obligation to carry out the work?

(v)
Can either the organization or individual terminate the relationship without incurring any liabilities?

(vi)
Can either the organization or individual apply any sanction to the other in the event that work is refused or not offered?


	Example 11

	In D54/90, the taxpayer entered into a contract with a company as an account manager and then as an assistant marketing manager. His duties consisted of soliciting orders for investing or trading in bullion or foreign currencies. He was not allowed to undertake work for any other brokerage house. It was held that he was not an employee with regard to the factors listed above. In addition, he was not entitled to any employment benefits such as leave and medical benefits. He also faced financial risks in that he had to indemnify (賠償) the company if his client failed to honour the required obligations.


	Question 11 – General rule for deduction, contract of service and contract for service

	Frankie Tong was appointed as a dealer’s representative by stockbrokers Golden Securities Ltd (“Golden Securities”). Golden Securities required Frankie to sign a letter of indemnity to Golden Securities in which he agreed to indemnify Golden Securities against all non-payments due to Golden Securities from clients handled or referred by him. In addition, his engagement was under the following terms:
1.
His remuneration would be mainly commission based. It would be calculated as 50% of the fee income received/receivable from each client handled or referred by him. He would not be entitled to a year-end bonus or double pay by Golden Securities.

2.
His duties would mainly involve interviewing clients. As such, he would not be required to attend the office at regular hours. The office of Golden Securities was kept open for 24 hours with security guards and Frankie would be provided with an entry pass with which he could enter the office anytime.

3.
He would be paid a monthly allowance of $5,000, which intended to cover his traveling and entertainment expenses. However, he found that the allowance was not sufficient to cover the actual expenses incurred by him. He would not be required to provide details of each trip nor receipts to Golden Securities.
Golden Securities filed an employer’s return in respect of Frankie for the year ended 31 March 2016. It showed that a commission of $2,500,000 was accrued to him for the year. After checking, Frankie noticed that he had only received $1,800,000 from Golden Securities. The difference of $700,000 represented the “bad debts” deducted by Golden Securities because of non-payment of fees by clients handled by Frankie (details per the first paragraph).
Frankie was assessed under salaries tax in the amount of assessable income of $2,500,000 for the year of assessment 2015/16. He considered that the sum of $700,000 should not be included as his taxable income as he had not received the money and the sum represented the kind of expenses that he had incurred.
Required:
(a)
As the sum of $700,000 had never been received by Frankie, state whether this amount could be excluded from his assessable income for the year of assessment 2015/16.



(3 marks)

(b)
Assuming the sum of $700,000 in (a) is taxable, state whether the same amount should be allowed for deduction as “bad debts”.
(7 marks)

(c)
Discuss whether Frankie’s income should be subject to salaries tax or profits tax?



(10 marks)

(HKICPA QP Module D Taxation February 2007 Q6)


	Solution:




7.
Summary of Salaries Tax: Scope of Charges

7.1
Employment:
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7.2
Office:
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7.3
Pension:
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