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MD – Taxation Answers


Chapter 19 Non-resident Persons
Answer 1

(a)
The trading profits derived from transactions in listed securities carried out in Hong Kong are

generally subject to profits tax in Hong Kong: Section 14.
However, a “non-resident person” who only carries on a trade, profession or business in Hong Kong involving “specified transactions” through or arranged by “specified persons” is exempt from profits tax in respect of profits derived from the “specified transactions” under Section 20AC.
‘Specified transactions’ include transactions in listed securities (but exclude shares/debentures of private company etc.): Schedule 16 of IRO.
The exemption also covers profits from transactions incidental to the carrying out of the specified transactions provided that the trading receipts from the incidental transactions do not exceed 5% of the total trading receipts from both the specified transactions and the incidental transactions under Section 20AC.
Under Section 20AC, a “specified person” is defined as a corporation licensed or an authorized financial institution registered under the SFO, (Chapter 571) for carrying on a business in any regulated activity within the meaning of the SFO. Aaron, AA and AI are all within the meaning of specified persons under Section 20AC.
Under Section 20AB, a “non-resident person” is a person who is not a “resident person”. For a corporation, a “resident person” means a corporation with central management and control in Hong Kong.
The place where central management and control of a company is exercised is wholly a question of fact. In general, if the central management and control of a company is exercised by the directors in board meetings, the relevant locality is where those meetings are held. (DIPN 43, paragraph 15)
If AA’s board met in New York, AA is a non-resident under Section 20AB. Exemption under Section 20AC will apply to AA’s trading profit on listed securities carried out in Hong Kong, including income from other incidental transactions.
Other incomes of AA, being profits from incidental transactions to the trading of listed securities in Hong Kong, accounts only for 2% of the total receipts. Therefore they would also be exempt income.
As Aaron’s board meets in Hong Kong, Aaron is a resident in Hong Kong under Section 20AB. Exemption under Section 20AC does not apply to Aaron even if (as Mr. Weber proposed) it derives trading profit from specified transactions (including profit from listed securities on the Hong Kong Stock Exchange).
Under Section 20AE(1), (2) and (3), a Hong Kong resident person who: (i) alone or jointly with his associates, holds direct and/or indirect beneficial interest of 30% or more in a tax-exempt offshore fund, or (ii) holds any percentage in a tax-exempt offshore fund if the tax-exempt offshore fund is his associate, will be deemed to have derived assessable profits in respect of the trading profits earned by the offshore fund from specified transactions and incidental transactions carried out by the offshore fund in Hong Kong.
There would be deemed assessable profits in respect of trading profits on the specified transactions and incidental transactions of AA for Aaron (a Hong Kong resident corporation) as Aaron (jointly with AI) holds beneficial interest (of any percentage) in a tax exempt offshore fund (i.e. AA) which is its associated company (under Section 20AE(9)).
The deeming provisions in Section 20AE would apply irrespective of whether Aaron has received or will receive any income or property from AA for the relevant year of assessment.

As the board of AI meets in New York, AI is non-resident under Section 20AB. There is no deemed assessable profit under Section 20AE for AI even if AA is an exempt non-resident fund under Section 20AC. There is also no deemed assessable profit for AI even if Aaron is deriving trading profit from transactions in listed securities in Hong Kong as Aaron is a Hong Kong resident and hence not exempt.

Any losses from the specified transactions of AA is not available for set off against any assessable profits for any subsequent year of assessment (Section 20AD).
Answer 2

(a)

Under s.20AC of the IRO, profits derived by Newco are exempt from being chargeable to profits tax if it is structured and participates in Hong Kong securities market in the following manner:

(a)
Newco is a non-resident person; and

(b)
Newco does not carry on any trade, profession or business in Hong Kong involving transactions other than

(i)
the Specified Transactions carried out through or arranged by a Specified Person; and

(ii)
Transactions incidental to the carrying out of the Specified Transactions and the trading receipts from the Incidental Transactions do not exceed 5% of the total trading receipts from both the Specified Transactions and the Incidental Transactions.

In determining residency status, a corporation is considered to be a resident person if the central management and control of the corporation is exercised in Hong Kong (s.20AB(2)(b) of the IRO). The location of central management and control is wholly a question of fact. In general, if the central management and control of a company is exercised by the directors in board meetings, the relevant locality of central management and control is where those directors’ board meetings are held. (Para 15 of DIPN 43 (Revised February 2010)).
Specified Transactions are specified in Schedule 16 of the IRO as transactions in (i) securities, (ii) future contracts; (iii) foreign exchange contracts; (iv) consisting in the making of deposit other than by way of a money lending business, (v) foreign currencies and (vi) exchange-trade commodities.
Specified Person normally is a corporation licensed or an authorised financial institution registered under the Securities and Futures Ordinance for carrying on a business in any regulated activity within the meaning of the Securities and Futures Ordinance (Para 39 of DIPN 43 (Revised February 2010)).
Incidental Transactions refer to various modes of operation of different offshore funds, including custody of securities, and receipt of interest or dividend on securities acquired through the Specified Transactions (Para 37 of DIPN43 (Revised February 2010)).
(b)

A resident person will be deemed to have derived assessable profits in respect of profits derived by the offshore fund from both Specified and Incidental Transactions if the resident person (i) alone or jointly with other associates holds direct and / or indirect beneficial interest of 30% or more in a tax-exempt offshore fund; or (ii) holds any percentage if the offshore fund is the resident person’s associate (s.20AE of the IRO).
(c)

IRO does not have any provisions on the statutory requirements for offshore fund profits tax exempt application or registration. However, a resident person with deemed assessable profits derived under s.20AE of the IRO bears the legal obligation of complying with other provisions of the IRO on reporting chargeability, lodgment of returns, providing information, payment of tax etc. (Para 67 of DIPN 43 (Revised February 2010)).
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