QP Training Course
MD – Taxation Answers

Chapter 3 Salaries Tax: Scope of Charge

Answer 1

Betty's employment is obviously a non-Hong Kong employment. However, she would still be subject to Hong Kong salaries tax in respect of any remuneration for her services rendered in Hong Kong, including leave pay attributable to such services.
In ascertaining whether Betty renders services in Hong Kong or not, the law provides that if she only renders services in Hong Kong during 'visits' which in aggregate amount to no more than 60 days during the basis period for the year of assessment, such services would be disregarded and the income received for that year of assessment would be exempt from HK salaries tax: ss.8(1A)(b)(ii) and 8(1B). In Betty's case, since she is a US resident and the question does not seem to indicate that she has any work base or family ties in Hong Kong, she would be regarded as a 'visitor' when she stays in Hong Kong. If she stays in Hong Kong for an aggregate of not more than 60 days, she will be exempt from Hong Kong salaries tax. In calculating the number of days of 'visits' in Hong Kong, the Board of Review case D29/89 held that both the day of arrival and the day of departure are included.
In Betty's case, for the year of assessment 2014/15:
	
	Days

	10 Dec 2014 to 31 Dec 2014
	22

	1 Jan 2015 to 20 Jan 2015
	20

	1 Feb 2015 to 18 Feb 2015
	18

	Total
	60


As Betty's visits in Hong Kong for the year of assessment 2014/15 are not more than 60 days, she is not subject to Hong Kong salaries tax for that year.

For the year of assessment 2015/16:
	
	Days

	1 Apr 2015 to 21 Apr 2015
	21

	1 May 2015 to 30 July 2015
	91

	8 Aug 2015 to 31 Aug 2015
	24

	1 Oct 2015 to 21 Oct 2015
	21

	15 Nov 2015 to 20 Dec 2015
	36

	Total
	193


As Betty's total number of days of visits in Hong Kong for the year of assessment 2015/16 is more than 60 days, she would be subject to Hong Kong salaries tax.
The basis of taxing the employment income of visitors is usually by reference to the proportionate number of days spent in Hong Kong in the assessment year to the total number of days in that year. This is the so-called 'time-in-time-out' basis.
Time apportionment basis for Betty for the year of assessment 2005/16 is:
	
	Days
	

	1 Apr 2015 to 21 Apr 2015
	20
	

	1 May 2015 to 30 July 2015
	90
	(including 10 leave days)

	8 Aug 2015 to 31 Aug 2015
	23
	

	1 Oct 2015 to 21 Oct 2015
	20
	

	15 Nov 2015 to 20 Dec 2015
	35
	

	Total days spent in HK
	188
	

	Less: Leave days in HK
	(10)
	

	Total business days spent in the year
	178
	(A)

	
	
	

	Total business days in the year
	355
	(365 – 10)

	
	
	

	Leave days attributable to HK service
	5
	(B) [10 × 
[image: image1.wmf]355

178

]

	Total days in HK
	183
	(A) + (B)

	
	
	

	Time apportionment basis
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Note that in calculating the number of days for time apportionment purposes, either the day of arrival or day of departure is included, but not both. This is different from calculating the number of days in Hong Kong for the '60 days' rule purposes.
Answer 2
The first issue is whether Mr. Large’s employment is sourced in HK or sourced outside HK. B Ltd is a company incorporated in HK, and IRD will treat B Ltd as resident in HK. Thus, Mr. Large’s employment is sourced in HK although the employment contract was signed outside HK. As a result, Mr Large’s employment income is either fully taxable or fully exempt from salaries tax.

Since Mr. Large carries out some services in HK, he cannot get the exemption from the condition of all services being carried out outside HK under Section 8(1A)(b).

Mr. Large stays in HK for not more than 60 days. It is required to consider whether he is entitled to exemption under the 60-day rule of visit under Section 8(1B). Mr. Large’s family lives in Australia, and he is able to satisfy as a visitor. The 60-day rule of visit applies to him. Thus, all his employment income is exempt from salaries tax.

Answer 3
The first issue is whether Mr. Liang’s employment is sourced in HK or sourced outside HK. D Ltd is a company carrying on business in Singapore, and IRD will treat D Ltd as resident outside HK. As the employment contract is also signed outside HK, Mr. Liang’s employment is sourced outside HK. As a result, Mr. Liang’s employment income is either taxable on time basis or fully exempt from salaries tax.

Since Mr. Liang carries out some services in HK, he cannot get exemption from the condition of all services being carried out outside HK under Section 8(1A)(b).

Mr. Liang’s family lives in Singapore, and he is able to satisfy as a visitor. However, he stays in HK for not more than 60 days. As a result, he is entitled to exemption under the 60-day rule of visit under Section 8(1B).

Answer 4
Mr Leung had 47 days holiday. Some of those days were earned due to his HK services performed:

47 × 110/318 = 16.26 days relate to HK

Therefore he is assessable on:

$600,000 × [(110 + 16.26)/365] = $207,550

Answer 5
	No. of Days Present in HK
	Taxability under HK Salaries Tax
	Reasons

	58 days
	Fully exempt
	60-day rule of visit

	70 days
	Fully taxable
	DTA not cover such situation

	180 days
	Fully taxable
	DTA not cover such situation

	184 days
	Fully taxable
	DTA not cover such situation


Answer 6
Mr. Wong is employed by a Hong Kong company. He was recruited in Hong Kong. His employment with M Limited should be treated as Hong Kong sourced. The place where services are rendered is irrelevant in determining the location of the employment, see CIR v. George Andrew Geopfert 2 HKTC 210.
The IRD has stated in DIPN No. 10 that the location of employment is generally determined by reference to three factors, i.e. the residence of the employer, the place where the employment contract is negotiated, concluded and enforceable, and the place of payment of the remuneration. Applying these three factors to Mr. Wong’s case, he would still be regarded as having a Hong Kong employment.
In the circumstances, Mr. Wong’s income from M Limited is fully chargeable to Salaries Tax under section 8(1)(a) unless he can be exempt by virtue of section 8(1A)(b)(ii) read with section 8(1B).
Mr. Wong may claim exemption under section 8(1A)(b)(ii) on the grounds that during the year of assessment he did not render any services in Hong Kong. His duties were to train and supervise the Mainland workers and these were done outside Hong Kong. Although he occasionally took product samples from the Mainland factory to the office in Hong Kong, it can be argued that this was not part of the services of his employment and was only done as a courtesy to the factory manager. This approach is supported by some Board of Review decisions, e.g. D129/98 13 IRBRD 607.
If, however, the carrying of samples is treated as part of his services, it is necessary to consider section 8(1B). The 60 days in section 8(1B) refers to the visits and not services rendered, see CIR v. So Chak Kwong, Jack 2 HKTC 174. Mr. Wong has a place of abode in Hong Kong and he regularly stays in Hong Kong with his family. As held in some Board of Review cases, his presence in Hong Kong may not be accepted as “visits”. If that is the case, section 8(1B) does not apply at all. In any event, his presence in Hong Kong exceeded a total of 60 days. In this connection, it should be noted that in computing the number of days for the purposes of section 8(1B), part of a day has to be counted as one day. See, e.g. D20/00 15 IRBRD 297. To sum up, Mr. Wong would be unable to avail himself of the relief provided under section 8(1B).
Finally, as Mr. Wong has not paid any tax in Mainland China, the exemption under section 8(1A)(c) is not applicable.

Answer 7
As Mr Lee was present in HK for more than 60 days in the year of assessment 2013/14, he does not satisfy the first condition of Section 8(2)(j), and so all his employment income for the year of assessment 2013/14 is subject to salaries tax.

In the year of assessment 2014/15, his presence in HK did not exceed 60 days and so the first condition of Section 8(2)(j) is fulfilled. Though the total number of days of his presence in HK during the year of assessment 2013/14 and 2014/15 was 125 days (i.e. 70 days + 55 days), in the year of assessment 2014/15 and 2015/16 he was present for 105 days (i.e. 55 days + 50 days). As the second condition of Section 8(2)(j) is also satisfied, his employment income in the year of assessment 2014/15 is fully exempt from salaries tax.

In the year of assessment 2015/16, he satisfies the first condition of Section 8(2)(j) as he only stayed in HK for 50 days. The second condition of Section 8(2)(j) is also satisfied as the total number of days of presence in HK in the years of assessment 2015/16 and 2014/15 was 105 days. Therefore, his employment income in the year of assessment 2015/16 is also exempt from salaries tax.

If the exemption is not applicable, it is still necessary to determine whether his employment is a HK employment or a foreign employment. If it is a HK employment, the full income is taxable. If it is a foreign employment, the assessable income is based on the number of days present in HK during the year of assessment.

Answer 8
	
	No. of Days in HK
	Salaries Tax Status

	Year 1
	62
	62/365 taxable (over 60 days in that year)

	Year 2
	59
	59/365 taxable in year 2 (years 1 and 2 added up more than 120 days); but tax is refunded in year 3 (because he can obtain exemption as a result of years 2 and 3 added up not exceeding 120 days)

	Year 3
	46
	100% exempt (years 2 and 3 not exceeding 120 days)

	Year 4
	82
	82/365 taxable (over 60 days in that year)

	Year 5
	55
	55/365 taxable in year 5 (years 4 and 5 added up more than 120 days); but tax is refunded in year 6 (because he can obtain exemption as a result of years 5 and 6 added up not exceeding 120 days)

	Year 6
	61
	61/365 taxable (year 6 exceeding 60 days)


As Mr. Lok’s employment is a non-HK source employment, his salary is either taxable on time apportionment basis or fully exempt.

Answer 9
(a)(i)
Mr. Roger’s Salaries Tax

Year of assessment 2014/15
	No. of days present in HK
	=
	80 days

	No. of business days in 2014/15 (365 – 25)
	=
	340 days

	Leave earned attributable to HK services

(25 days × 80/340)
	=
	5.88 days

	Total no. of days attributable to HK services

(80 days + 5.88 days)
	=
	85.88 days

	
	
	

	Income subject to appointment:

$1,200,000 × 85.88 / 365
	=
	$282,345

	Allowance for staying in HK
	=
	40,000

	
	
	322,345

	Add: Rental value – 4% × $322,345
	
	12,893

	Total assessable value
	
	355,238


Year of assessment 2015/16
As Mr. Roger visited HK for not more than 60 days during the year ended 31 March 2016, his total income of $1,420,000 will be exempt from salaries tax for the year of assessment 2015/16 (s. 8(1B)).

(a)(ii)

The three factors for determining the locality of an employment as specified in DIPN 10 are:
1.
the place where the contract of employment is negotiated, concluded and enforceable;

2.
the residence of the employer;

3.
the place where payment of remuneration is made.

(b)(i)

Mr Siu
The income derived from services rendered by a seaman or aircrew will be exempt from salaries tax if he is not present in HK for more than:

1.
60 days in the year of assessment, and

2.
120 days over two consecutive years of assessment, one of which is the year concerned (s. 8)(2)(j)).

Year of assessment 2013/14
As Mr Siu was present in HK for more than 60 days in the year of assessment 2013/14, the first condition of s. 82(2)(j) is not satisfied and therefore he is chargeable to salaries tax for this year.

Year of assessment 2014/15 and 2015/16
Since Mr Siu was present in HK for not more than 60 days in the year of assessment 2014/15 and 2015/16, the first condition of s. 8(2)(j) is satisfied. Also, his presence in HK for these two consecutive years of assessment does not exceed 120 days, hence the second condition of s. 8(2)(j) is also satisfied. His income for these two years will be exempt from salaries tax.

(b)(ii)

As Mr Siu is chargeable to salaries tax for the year of assessment 2013/14 and his employment is located in HK, all of his income of $390,000 will be subject to salaries tax.
Answer 10
(a)(i)
Miss Fong’s occupation is aircrew. The income derived from services rendered by a seaman or an aircrew will be exempt from salaries tax if he/she is not present in HK for more than:

1.
60 days in the year of assessment; and

2.
120 days over two consecutive years of assessment, one of which is the year concerned (s. 8(2)(j)).

Both conditions have to be satisfied before a seaman or an aircrew is exempt from salaries tax.

Year of assessment 2013/14
As Miss Fong was present in HK for more than 60 days in the year of assessment, the first condition under section 8(2)(j) is not satisfied and therefore she is chargeable to salaries tax for the year of assessment 2013/14.
Year of assessment 2014/15 and 2015/16
As Miss Fong was present in HK for not more than 60 days in the years of assessment 2014/15 and 2015/16, the first condition of section 8(2)(j) is satisfied. As the total number of days she was present in HK for these two years of assessment was less than 120, the second condition of section 8(2)(j) is also satisfied. As such, Miss Fong is exempt from salaries tax for both the years of assessment 2014/15 and 2015/16.
(a)(ii)
As Miss Fong’s income is chargeable to salaries tax for the year of assessment 2013/14 and her employment is located outside HK, only income attributable to services rendered in HK is subject to salaries tax. The assessable income will be as follows:

$365,000 × 210/365 = $210,000.

(b)

Mr Claton
Salaries tax computation

Year of assessment 2015/16
Basis period: 1 April 2015 to 31 March 2016
	No. of days present in HK
	=
	280 days

	No. of business days in 2011/12 (365 – 14)
	=
	351 days

	Leave earned attributable to HK services

14 days × 280/351
	=-
	11 days

	Total number of days attributable to HK services

280 days + 11 days
	=
	291 days

	
	
	

	Salaries
	
	1,440,000

	Bonus
	
	200,000

	Commission
	
	300,000

	
	
	1,940,000

	Less: Income attributable to services rendered outside HK

($1,940,000 × 74/365)
	
	(393,315)

	
	
	1,546,685

	Add: Salaries tax paid by employer
	
	180,000

	
	
	1,726,685

	Add: Rental value ($1,726,685 × 10%)
	172,668
	

	Less: Rent suffered ($2,000 × 12)
	(24,000)
	148,668

	Assessable income
	
	1,875,353


Answer 11
(a)

To be assessable under salaries tax, income must have been accrued to and received by a taxpayer.
The sum of $700,000 should be deemed to have been “received” by Frankie as it had been dealt with on his behalf, proviso to Section 11D(a).
As this sum has been accrued to and received by Frankie for the year of assessment 2006/07, it can not be excluded from his assessable income.
(b)

To be deductible under salaries tax, expenses (the bad debts in this case) must have been wholly, exclusively and necessarily incurred in the production of assessable income, Section 12(1)(a).
“In the production of assessable income” bears the same meaning as “in the performance of duties of the office or employment”.
The bad debts were not expenses incurred in the performance of Frankie’s duty in doing the work required of that employment.
The expenditure was only necessary for the “employment”, but not necessarily incurred in the performance of the duties.
The expenditure was only incurred so as to put Frankie in a position to earn the income.
The bad debts were Frankie’s personal obligations. The obligations were imposed by the indemnity agreement and not imposed by his duties in performing his employment.
The bad debts cannot be allowed for deduction as they fail to satisfy the tests under Section 12(1)(a).
(c)

Whether the income is subject to profits tax or salaries tax depends on whether Frankie provided the services as an independent contractor (i.e. having a contract for service) or he provided the service under an employment contract with Golden Enterprises (i.e. having a contract of service).
The following tests have been applied in deciding cases:
Control Test

Whether the service provider has control of how and when to perform his service. In this case Frankie is a dealer’s representative and it is likely that Frankie decided how he performed the service. He was working according to his own schedule and did not work regularly in the office of Golden Securities.
Integration Test

Whether the service provider is part of the organization, i.e. whether he is treated like other employees of the organization and whether he is held out by the organization to the public as an officer of the organization. Frankie was paid monthly like other employees but not entitled to any year end bonus or double pay.
Economic Reality Test

Whether the service provider performs the service on his own account, such as whether he has to provide his own equipment and his own staff, to bear his own business risk and to manage his own business. It would appear that Frankie was performing his service for Golden Securities on his own account. He had to bear the risk of non-payment by the clients handled by him. He also had to bear the travel and entertainment expenses not covered by the monthly allowance granted by Golden Securities.
On balance, it is likely that Frankie had a contract for service with Golden Securities.
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