Part IV Tax Administration
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(II)
Examination Style Questions

Answer 1

	(a)(i)
	Marks

	In relation to his employment in Hong Kong, Mr Ho has the following obligations under the Inland Revenue Ordinance:

(a)
Notification of chargeability of tax

Under section 51(2) of the Inland Revenue Ordinance, a person who is liable to tax for any year of assessment is required to inform the Commissioner of Inland Revenue in writing that he is chargeable to tax not later than four months after the end of the basis period of that year of assessment, unless he is already required to furnish a return.

As Mr Ho started work on 1 June 2006 and is liable to salaries tax for the year of assessment 2006/07, he should inform the Commissioner of Inland Revenue in writing not later that 31 July 2007 that he is chargeable to salaries tax for the year, unless he has already been issued a tax return for the year of assessment 2006/07.

(b)
Submission of tax return

If Mr Ho has received an individual tax return issued to him by an assessor, he is required to submit the return within the time as specified by the assessor.

(c)
Notification of cessation of income

Section 51(6) provides that every person whose source of chargeable income ceases is required to inform the Commissioner of Inland Revenue in writing within one month of cessation. As Mr Ho ceases his employment on 1 September 2009, he should inform the Commissioner of Inland Revenue in writing of the cessation of his employment on or before 1 October 2009.

(d)
Notification of departure from Hong Kong

A person chargeable to tax and who is about to leave Hong Kong for a period of over one month is required to inform the Commissioner of Inland Revenue in writing of his expected date of departure not later than one month before the expected date of departure.

Since Mr Ho will leave Hong Kong to further his studies on 1 September 2009, he is required to give written notice to the Commissioner of Inland Revenue on or before 1 August 2009 to inform him of his expected date of departure.
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	(a)(ii)
	

	Kingston Limited has the following obligations under the Inland Revenue Ordinance concerning the commencement and cessation of employment of Mr Ho:

(a)
Notification of commencement of employment

As Mr Ho is likely to be chargeable to salaries tax, Kingston Limited should give written notice to the Commissioner of Inland Revenue on or before 1 September 2006, i.e. within three months after the date of the particulars of the terms of employment with Mr Ho

(b)
Notification of cessation of employment and departure from Hong Kong

As Mr Ho will cease employment on 1 September 2009, Kongston Limited should give notice in writing to the Commissioner of Inland Revenue not later than one month before Mr Ho ceases to be employed, i.e. on or before 1 August 2009, stating his expected date of cessation. As Mr Ho will leave Hong Kong to further his studies after the cessation of employment on 1 September 2009, Kingston Limited should also advise the Commissioner of Mr Ho’s departure from Hong Kong at the same time, i.e. on or before 1 August 2009, (section 52(6)).

(c)
Not to make payment

After Kingston Limited has given notice under section 52(6), the company should not make any payment of money or money’s worth to or for the benefit of Mr Ho for a period of one month from the date of giving such notice.
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	(b)(i)
	

	A departure prevention direction may be issued by a District Judge under section 77 of the Inland Revenue Ordinance if he is satisfied:

(a)
by a statement on oath by the Commissioner of Inland Revenue or an authorised officer of the Inland Revenue Department not below the rank of chief assessor that:

(i)
a person has not paid all tax assessed upon him; and

(ii)
there are reasonable grounds for believing that person intends to leave Hong Kong to reside elsewhere; and

(b)
that it is in the public interest to ensure that the taxpayer does not leave Hong Kong without:

(i)
paying the tax; or

(ii)
furnishing security to the satisfaction of the Commissioner of Inland Revenue for payment of that tax
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	(b)(ii)
	

	A person who has been served a departure prevention direction and is aggrieved by such a direction may appeal to the Court of First Instance, which may:

(a)
set aside the direction conditionally;

(b)
temporarily suspend or vary the direction; or

(c)
dismiss the appeal.
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Answer 2

	(a)
	Marks

	The maximum amount of additional tax assessable under section 82A is three times the amount of tax undercharged or which would have been undercharged had the offence not been detected.
	2




	(b)
	

	Before the Commissioner of Inland Revenue or a Deputy Commissioner of Inland Revenue imposes additional tax under section 82A on a taxpayer, he has to send a written notice under section 82A(4) to the taxpayer concerned. The notice must:

(a)
be issued by the Commissioner or a Deputy Commissioner personally;

(b)
specify the alleged offences;

(c)
inform the taxpayer of his right to submit written representation; and

(d)
specify a date (not less than 21 days from the date of issue of notice) by which representation must be received.

The Commissioner or a Deputy Commissioner can dispense with the issue of the above notice and assess the taxpayer to additional tax immediately if he considers that the taxpayer concerned is about to leave Hong Kong.
	1

1

1

1

1

1

	
	6


	(c)
	

	Under section 82B(1) of the Inland Revenue Ordinance, a person who has been assessed to additional tax under section 82A may appeal in writing to the clerk to the Board of Review within one month after the notice of assessment is given to him. The notice of appeal has to be accompanied by:

(a)
a copy of the assessment;

(b)
a statement of the grounds of appeal;

(c)
a copy of the section 82A(4) notice issued by the Commissioner of Inland Revenue or a Deputy Commissioner of Inland Revenue; and

(d)
a copy of any written representations made under section 82(A)(4).

At the same time, a copy of the notice of appeal and a statement of the grounds of appeal are to be served on the Commissioner of Inland Revenue.
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	(d)
	

	An appeal against an assessment to additional tax under section 82A can be made by the taxpayer on the following grounds:

(a)
the taxpayer is not liable to additional tax;

(b)
the amount of additional tax exceeds the amount the taxpayer is liable under section 82A; or

(c)
the amount of additional tax is excessive, having regard to the circumstances.
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Answer 3

	(a)
	Marks

	The requirements of a valid objection as specified under section 64 of the Inland Revenue Ordinance are:

(i)
the notice of objection must be in writing;

(ii)
the notice of objection must be received by the Commissioner of Inland Revenue within one month from the date of issue of the notice of assessment;

(iii)
the notice of objection must state precisely the ground of objection; and

(iv)
in the case of an estimated assessment raised in the absence of a return, a properly completed return must be accompanied with the notice of objection or within such further period as the Commissioner of Inland Revenue may allow.

However, if the person is prevented from giving notice of objection within the one month period because:

(i)
he was absent from Hong Kong

(ii)
he was sick, or

(iii)
of any other reasonable cause

The commissioner may extend the one month limit for lodging an objection as may be reasonable in the circumstances.
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	(b)
	

	The company did not object within one month after the date of notice of assessment for the year of assessment 2007/08 as specified under section 64(1) of the Inland Revenue Ordinance that the company’s director was sick and busy appears not to be a reasonable cause for preventing the company from giving the notice of objection within the prescribed period (Lam Ying Bor Investment Co Ltd v CIR), the assessment in question will be considered as final and conclusive in terms of section 70 of the Inland Revenue Ordinance.
	1

1



	
	2


	(c)
	

	If a person has received a demand for the payment of provisional profits tax and considers that the amount of provisional profits tax is excessive, he can lodge a written application with the Commissioner of Inland Revenue for holding over the whole or part of the payment not later than:

(a)
28 days before the due date for payment of provisional tax, or

(b)
14 days after the date of the notice for payment of provisional tax,

whichever is the later.

The ground for application for holding over of provisional profits tax are:

(a)
the assessable profits for the year of assessment are, or are likely to be, less than 90% of

(i)
the assessable profits for the preceding year of assessment, or

(ii)
the estimated provisional profit;

(b)
the amount of losses brought forward for set off has been omitted or is incorrect;

(c)
the person assessed:

(i)
has ceased his business, or

(ii)
will before the end of the year of assessment cease his business;

(d)
the person assessed has elected to be personally assessed for that year of assessment and this personal assessment is likely to reduce his liability to tax (not applicable to corporation);

(e)
the person assessed has validly objected to his assessment to profits tax for the preceding year of assessment.



(any three, 1 mark each)
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	(d)
	

	Since ABC Ltd is expected to have a loss for the year of assessment 2008/09, it can apply to have the whole amount of provisional profits tax payable of $12,200 held over. The amount being set off by the 2007/08 provision tax will be treated as being paid and will be set off against the final tax payable for the year of assessment 2008/09 when the assessment is raised.
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	(e)
	

	The six badges of trade are:

(a)
subject matter of the realization;

(b)
length of the period of ownership;

(c)
frequency or number of similar transactions by the same person;

(d)
supplementary work on, or in connection with, the property realized;

(e)
circumstances responsible for the realization; and

(f)
motive



(any four, 0.5 mark each)
	2


Answer 5

	(a)
	Marks

	Obligations of Tech Ltd:

(i)
Commencement of employment of Mr Leung

As Mr Leung is likely be chargeable to salaries tax for the year of assessment 2008/09, Tech Ltd is required under section 52(4) to give written notice to the Commissioner of Inland Revenue not later than 3 months after the date of commencement of employment of Mr Leung, i.e. before 1 September 2008.

(ii)
Cessation of employment of Mr Ong

As Mr Ong is chargeable to salaries tax, Tech Ltd is required under section 52(5) to give written notice to the Commissioner of Inland Revenue not later than 1 month before the cessation of employment of Mr Ong, i.e. before 1 August 2008.

However, the Commissioner may accept shorter notice as he may deem reasonable.

(iii)
Emigration to Canada of Mr Chiu

As Mr Chiu is chargeable to salaries tax and is about to leave Hong Kong for a period exceeding 1 month, Tech Ltd is required under section 52(6) to give written notice to the Commissioner of Inland Revenue of the expected date of departure of Mr Chiu, not later than 1 month before the expected date of departure, i.e. before 18 December 2008.

Since Mr Chiu will cease his employment with his employer after his departure from Hong Kong, Tech Ltd is required to withhold all payment to Mr Chiu for 1 month from the date on which it gives notice under section 52(6).
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	(b)
	

	Obligation of Mr Leung

Mr Leung is likely to be chargeable to salaries tax for the year of assessment 2008/09, so he is required under section 51(2) to notify the Commissioner of Inland Revenue in writing about his chargeability to salaries tax not later than 4 months after the year of assessment 2008/09, i.e. before 31 July 2009, unless he has already received an individual tax return for that year of assessment.
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	(c)
	

	Obligation of Mr Ong

As Mr Ong is chargeable to salaries tax, he is required under section 51(6) to inform the Commissioner of Inland Revenue in writing about his cessation of employment income within 1 month of the cessation, i.e. before 1 October 2008.
	2


	(d)
	

	Obligation of Mr Chiu

Since Mr Chiu is chargeable to salaries tax and is about to leave Hong Kong for over 1 month and his departure is not required in the course of his employment, he is required under section 51(7) to inform the Commissioner of Inland Revenue in writing of his expected date of departure not later than 1 month before the expected date of departure, i.e. before 18 December 2008.

However, the Commissioner may accept shorter notice as he may deem reasonable.
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Answer 6

	(a)
	Marks

	Any person chargeable to tax for any year of assessment shall inform the Commissioner of Inland Revenue in writing that he is so chargeable not later than 4 months after the end of the basis period for that year of assessment, unless he is already required to furnish a return (section 51(2)).
	2


	(b)(i)
	

	An assessor may assess any person at any time if he is of the opinion that the person is about to leave Hong Kong, or for any other reason that it is expedient to do so (section 59(1) proviso).
	1
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	(b)(ii)
	

	If an assessor is satisfied with the return submitted by the taxpayer, he may accept the return and assess that taxpayer in accordance with the return (section 59(2)(a)).

If the assessor does not accept the return submitted by the taxpayer, he may raise an estimated assessment (section 59(2)(b)).

If the taxpayer has not submitted the return within the prescribed time limit and the assessor considers that the taxpayer is chargeable to tax, he may raise an estimated assessment on that taxpayer in the absence of a return.
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	(b)(iii)
	

	The assessor is empowered to raise an assessment or an additional assessment within 6 years after the end of the year of assessment concerned according to his judgement (section 60(1)). In the case of fraud or willful evasion, the time limit is extended to 10 years after the end of the year of assessment concerned (section 60(1) provisio (b)).
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	(b)(iv)
	

	The assessor is empowered to assess the executor of a deceased person not later than 1 year from the date of death or 1 year from the date of filing any affidavit required under the Estate Duty Ordinance, whichever is the later (section 54 proviso (b)).
	1

1


	(c)
	

	The requirements of a valid objection as specified under section 64 of the Inland Revenue Ordinance are:

(i)
the notice of objection must be in writing;

(ii)
the notice of objection must be received by the Commissioner of Inland Revenue within 1 month from the date of issue of the notice of assessment;

(iii)
the notice of objection must state precisely the grounds of objection; and

(iv)
in the case of an estimated assessment raised in the absence of a return, a properly completed return must be accompanied by the notice of objection or within such further period as the Commissioner of Inland Revenue may allow.

However, if the person is prevented from giving a notice of objection within the 1 month period because:

(i)
he was absent from Hong Kong;

(ii)
he was sick; or

(iii)
of any other reasonable cause,

The Commissioner may extend the 1 month limit for lodging an objection as may be reasonable in the circumstances.
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Answer 6

	(a)
	Marks

	Mr Ip can lodge an objection against the notice of salaries tax assessment.

The requirements of a valid objection as specified under section 64 of the Inland Revenue Ordinance are:

(i)
the notice of objection must be in writing;

(ii)
the notice of objection must be received by the Commissioner of Inland Revenue within one month from the date of issue of the notice of assessment;

(iii)
the notice of objection must state precisely the ground of objection; and

(iii)
in the case of an estimated assessment raised in the absence of a return, a properly completed return must be accompanied with the notice of objection or within such further period as the Commissioner of Inland Revenue may allow.

However, if the person is prevented from giving notice of objection within the one month period because:

(i)
he was absent from Hong Kong

(ii)
he was sick, or

(iii)
of any other reasonable cause

The Commissioner may extend the one month limit for lodging an objection as may be reasonable in the circumstances.
	1

1

1

1

0.5

0.5

0.5

0.5

	
	6


	(b)
	

	If a person has received a demand for the payment of provisional salaries tax and considers that the amount of provisional salaries tax is excessive, he can lodge a written application with the Commissioner of Inland Revenue to hold over the whole or part of the payment. The application must be made no later than:

(a)
28 days before the due date for payment of provisional tax, or

(b)
14 days after the date of the notice for payment of provisional tax,

whichever is the later.

The grounds for application for holding over of provisional salaries tax are:

(a)
the net chargeable income for the year of assessment is, or is likely to be, less than 90% of

(i)
the net chargeable income for the preceding year of assessment, or

(ii)
the estimated provisional net chargeable income;

(b)
the person assessed has ceased or will before the end of the year of assessment cease to derive income chargeable to salaries tax;

(c)
the person assessed has validly objected to his assessment to salaries tax for the preceding year of assessment;

(d)
the person assessed has become entitled to a new personal allowance during the year of assessment.



(any three, one mark each)
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	(c)
	

	If Mr Ip fails to pay the tax by the due date, the tax is deemed to be in default. The Commissioner of Inland Revenue may impose a surcharge of 5% of the amount in default and a further 10% surcharge of the aggregate outstanding amount (including the 5% surcharge) may be imposed after the tax is in default for 6 months.
	1

1


	(d)
	

	The Commissioner of Inland Revenue may take the following recovery actions to recover the tax in default:

(a)
recovery of tax as a civil debt in the District Court

(b)
recovery of the tax from the taxpayer’s debtor

(c)
preventing the taxpayer from leaving Hong Kong

(d)
impounding ships and aircraft where the taxpayer is the ship owner or aircraft owner.
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Answer 7

	(a)
	

	A notice under section 82A(4) can only be issued by the Commissioner of Inland Revenue or a deputy commissioner of Inland Revenue personally.
	2


	(b)
	

	The Commissioner of Inland Revenue or a deputy commissioner of Inland Revenue will not issue the notice under section 82A(4) and will assess the taxpayer to additional tax immediately when he considers that the taxpayer concerned is about to leave Hong Kong.
	2


	(c)
	

	The assessment to additional tax under section 82A can only be made by the Commissioner of Inland Revenue or a deputy commissioner of Inland Revenue personally.
	2


	(d)
	

	The maximum amount of additional tax under section 82A is treble the amount of tax undercharged or which would have been undercharged had the offence not been detected.
	2


	(e)
	

	An appeal against an assessment to additional tax under section 82A of the Inland Revenue Ordinance must be made in writing and be given to the clerk to the Board of Review within 1 month after the notice of assessment is given to the appellant. The notice of appeal should be accompanied by:

(i)
a copy of the notice of assessment;

(ii)
a statement of the grounds of appeal from the assessment;

(iii)
a copy of the notice of intention to assess additional tax given under section 82A(4), if any such notice was given; and

(iv)
a copy of any written representations made under section 82A(4).

The Board of Review can extend the 1-month appeal period if it is satisfied that the appellant was prevented by:

(i)
illness,

(ii)
absence from Hong Kong, or

(iii)
other reasonable cause

from giving notice of appeal within 1 month of the notice of assessment.
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	(f)
	

	On an appeal against an assessment to additional tax, it is open to the appellant to argue that :

(i)
he is not liable to additional tax;

(ii)
the amount of additional tax assessed on him exceeds the amount for which he is liable under section 82A;

(iii)
the amount of additional tax, although not in excess of that for which he is liable under section 82A, is excessive having regard to the circumstances.
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Answer 8

	(a)
	

	If the assessor is satisfied with the return furnished by the taxpayer, he may accept the return and assess that taxpayer in accordance with the return (section 59(2)(a)).

If the assessor is not satisfied with the return submitted by a taxpayer, he may raise an estimated assessment (section 59(2)(b)).

If no return is furnished by the taxpayer within the time limit for submitting a return and the assessor considers that the taxpayer is chargeable to tax, he may raise an estimated assessment on that taxpayer (section 59(3)).

If the assessor considers that the accounts of a trade or business have not been properly kept, he may asses the taxpayer on the basis of the usual rate of net profit on the turnover of such trade or business for the relevant period and the Board of Inland Revenue is empowered to prescribe the usual rates of turnover (section 59(4).
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	(b)
	

	As assessor may assess any person at any time if he is of the opinion that the person is about to leave Hong Kong or, for any other reason, that it is expedient to do so (section 59(1) proviso).
	1

1


	(c)
	

	Where it appears to an assessor that in any year of assessment:

· No assessment has been raised on any reason chargeable to tax; or

· The person has been under-assessed;

the assessor may raise an assessment or an additional assessment within six years after the end of the year of assessment concerned according to his own judgement (section 60(1)). In the case of fraud or willful evasion, the time limit is extended to ten years after the end of the year of assessment concerned (section 60(1) proviso (b)).
	2

2


	(d)
	

	After an assessment has become final and conclusive, the assessment can be reopened under section 70A if it can be shown that the assessment is excessive by reason of:

(i)
any error or omission in any return or statement submitted in respect thereof, or

(ii)
any arithmetical error or omission in the calculation of the amount of the assessable income or profits or amount of tax charged.

A person can make an application to the assessor within 6 years after the end of a year of assessment or within 6 months after the date of issue of that notice of assessment, whichever is the later, asking him to correct such an assessment.

However, an assessment cannot be reopened in respect of an error or omission in any return or statement submitted if the assessment has been made on the basis of prevailing practice.
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Answer 9

	(a)
	

	Under section 64(1) of the Inland Revenue Ordinance, the requirements of a valid objection are:

(i)
the notice of objection must be inwriting;

(ii)
the notice of objection must be received by the Commissioner of Inland Revenue within one month from the date of issue of the notice of assessment;

(iii)
the notice of objection must state precisely the grounds of objection; and

(iv)
in the case of an estimated assessment raised in the absence of a return, a properly completed return must be submitted with the notice of objection or within such further period as the Commissioner may allow.

However, if the person is prevented from giving notice of objection within the one month period because:

(i)
the person was absent from Hong Kong,

(ii)
the person was sick, or

(iii)
of any other reasonable cause

The Commissioner may extend the one-month limit for lodging an objection as may be reasonable in the circumstances.
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	(b)
	

	After an assessment has become final and conclusive, the assessment can be re-opened under section 70A if it can be shown that the assessment is excessive by reason of:

(i)
an error or omission in any return or statement submitted in respect thereof; or

(ii)
any arithmetical error or omission in the calculation of the amount of the assessable income or profits or amount of tax charges.

A person can make an application to the assessor within six years after the end of a year of assessment or within 6 months after the date of issue of that notice of assessment, whichever is the later, asking him to correct such an assessment.

However, an assessment cannot be re-opened in respect of an error or omission in any return or statement submitted if the assessment has been made on the basis of prevailing practice.
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	(c)
	

	Where an assessor refuses to correct an assessment upon a section 70A application, he shall give a notice of refusal to the person making such application. The person will have the right of objection as if such a notice of refusal was a notice of assessment (section 70A(2)).
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	(d)
	

	Mr Tse can lodge a section 70A claim with the assessor requesting him to correct his salaries tax assessment for the year of assessment 2008/09 on or before 31 March 2015.
	2

1

	
	3


Answer 10

	(a)(i)
	

	Where the employer commences to employ a new employee, he is required to notify the Commissioner of Inland Revenue in writing not later than three months after the date of commencement of employment (section 52(4)).
	2


	(a)(ii)
	

	Where the employer ceases to employ a technician, he is required to notify the Commissioner of Inland Revenue in writing not later than one month before the date of cessation of employment. The Commissioner of Inland Revenue may accept such shorter notice as he may deem reasonable (section 52(5)).
	2


	(a)(iii)
	

	As the clerk has already left his employment, the employer is required to notify the Commissioner of Inland Revenue promptly. Since the clerk was dismissed with immediate effect, the one-month notice period as required under the Inland Revenue Ordinance cannot be fulfilled. In general, the Commissioner is willing to accept a short notice in this situation. The employer is not required to report the one-month payment in lieu of notice in the notification as it is not a remuneration for any service.
	3


	(a)(iv)
	

	Where the sales director is going to cease his employment and is about to leave Hong Kong, the employer is required to notify the Commissioner of Inland Revenue in writing one month before the expected date of departure (section 52(6)). The Commissioner of Inland Revenue may accept such shorter notice as he may deem reasonable. The employer should also withhold any money payable to the departing employee from the date of filing the notification for a period of 30 days unless he has received a letter of release from the Commissioner (section 52(7)).
	4


	(a)(v)
	

	The employer is not required to notify the Commissioner of Inland Revenue as there is only a change in the terms of employment without cessation employment. However, the employer is required to file the employer’s return annually in respect of each of his employees (section 52(2)).
	2


	(b)(i)
	

	In case Mr Chu ceases to have employment income, he is required to inform the Commissioner in writing within one month of cessation (section 51(6)).
	2


	(b)(ii)
	

	As Mr Chu is chargeable to tax and is about to leave Hong Kong for more than one month, he is required to give written notice to the Commissioner of Inland Revenue not later than one month before the expected date of departure (section 51(7)). The Commissioner of Inland Revenue may accept such shorter notice as he may deem reasonable.
	2


	(b)(iii)
	

	As Mr Chu is chargeable to tax and is going to change his address, he is required to inform the Commissioner of Inland Revenue in writing within one month after the change (section 51(8)).
	1


Answer 11

	(a)
	

	The six badges of trade which are considered to be relevant factors in determining whether a particular activity or a series of transactions constitutes trading are:
(i)
Subject matter of the realization;

(ii)
Length of the period of ownership;

(iii)
Frequency or number of similar transactions by the same person;

(iv)
Supplementary work on, or in connection with, the property realized;

(v)
Circumstances responsible for the realization; and

(vi)
Profit seeking motive.
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	(b)
	

	Under section 64 of the Inland Revenue Ordinance, the requirements of a valid objection are:
(i)
the notice of objection must be in writing;

(ii)
the notice of objection must be received by the Commissioner of Inland Revenue within one month after the date of issue of the notice of assessment;

(iii)
the notice of objection must state precisely the grounds of objection; and

(iv)
in the case of an estimated assessment raised in the absence of a return, a properly completed return must be submitted with the notice of objection or within such further period as the Commissioner of Inland Revenue may allow.
However, if the person is prevented from giving the notice of objection within the one month period because:
(i)
he was absent from Hong Kong,

(ii)
he was sick, or

(iii)
of any other reasonable cause,

the Commissioner may extend the one month limit for lodging an objection as may be reasonable in the circumstance.
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	(c)
	

	If Ms Ma disagrees with the Commissioner of Inland Revenue’s determination, she may appeal to the Board of Review under section 64(4) by giving a written notice of appeal to the clerk at the Board of Review within one month of the Commissioner’s determination together with:

(i)
a statement of the grounds of appeal,

(ii)
a copy of the Commissioner’s determination,

(iii)
a copy of the reasons for the determination,

(iv)
the statement of facts, and

at the same time serve a copy of the notice of appeal and the statement of the grounds of appeal to the Commissioner of Inland Revenue.

The Board of Review can grant an extension of time for submission of the notice of appeal if it is satisfied that Ms Ma was prevented from submitting an appeal in time due to:

(i)
illness,

(ii)
absence from Hong Kong, or

(iii)
other reasonable cause.
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	(d)
	

	If the appellant or his authorized representative fails to attend the hearing, the Board of Review may:

(i)
adjourn the hearing if the Board of Review is satisfied that the appellant’s failure to attend was due to sickness or other reasonable cause;

(ii)
hear the appeal in the absence of the appellant or his representative; or

(iii)
dismiss the appeal.
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Answer 12

	(a)
	

	The six badges of trade which are considered to be relevant factors in determining whether a particular activity or a series of transactions constitutes trading are:
(i)
Subject matter of the realization;

(ii)
Length of the period of ownership;

(iii)
Frequency or number of similar transactions by the same person;

(iv)
Supplementary work on, or in connection with, the property realized;

(v)
Circumstances responsible for the realization; and

(vi)
Profit seeking motive.
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	(b)
	

	Under section 64 of the Inland Revenue Ordinance, the requirements of a valid objection are:
(i)
the notice of objection must be in writing;

(ii)
the notice of objection must be received by the Commissioner of Inland Revenue within one month after the date of issue of the notice of assessment;

(iii)
the notice of objection must state precisely the grounds of objection; and

(iv)
in the case of an estimated assessment raised in the absence of a return, a properly completed return must be submitted with the notice of objection or within such further period as the Commissioner of Inland Revenue may allow.
However, if the person is prevented from giving the notice of objection within the one month period because:
(i)
he was absent from Hong Kong,

(ii)
he was sick, or

(iii)
of any other reasonable cause,

the Commissioner may extend the one month limit for lodging an objection as may be reasonable in the circumstance.
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Answer 13

	(i)
	

	The holdover application for provisional salaries tax must be lodged with the Commissioner of Inland Revenue in writing at least 28 days before the day by which the provisional salaries tax is to be paid; or within 14 days after the date of the notice for payment of provisional salaries tax, whichever is the later.

The grounds on which Mr. Chu may make the application are that:

(a)
he has become entitled to a personal allowance during the year of assessment which was not taken into account in determining the provisional tax liability;

(b)
his net chargeable income for the year of assessment is or is likely to be less than 90% of that of the preceding year;

(c)
he has ceased or will cease before the year of assessment to derive assessable income; or

(d)
he has objected to his salaries tax assessment for the preceding year of assessment.
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	(ii)
	

	A taxpayer should pay his/her tax on or before the due date for payment. Any tax not so paid will be deemed to be in default. A 5% surcharge my be imposed on the tax in default. If the tax is still unpaid for more than six months after the due date, a further surcharge of 10% may be imposed in respect of both the outstanding tax and the surcharge.

The Commissioner of Inland Revenue may take the following actions to recover tax in default:
(a)
taking a civil debt action in the District Court;

(b)
recovering the tax from the person’s debtors;

(c)
applying to the District Court for a departure prevention direction to prevent the person from leaving Hong Kong;

(d)
impounding ships and aircrafts of shipowners or aircraft owners.
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