HKSC

Principles of Taxation


Chapter 5 Salaries Tax: Personal Allowances

1.
Learning Objectives

1.1
Understand how to claim married person’s allowance.

1.2
Understand how to claim child allowance.

1.3
Understand how to claim dependent parent allowance.

1.4
Understand how to claim dependent grandparent allowance.

1.5
Understand how to claim single parent allowance.

1.6
Understand how to claim disabled dependent allowance.

1.7
Understand how to claim dependent brother and sister allowance.
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2.
Introduction

2.1
Personal allowances (個人免稅額) are only available to those who are subject to salaries tax and those who are eligible for election for personal assessment. Personal allowances are not granted under property tax or profits tax. Income chargeable under property tax and profits tax is subject to the standard tax rate of 16% for 2007/08 and 15% for 2008/09.

2.2
The allowances granted under IRO are as follows:

(a)
Basic allowance

(b)
Married person’s allowance

(c)
Child allowance

(d)
Dependent parent allowance

(e)
Dependent grandparent allowance

(f)
Single parent allowance

(g)
Disabled dependent allowance

(h)
Dependent brother or dependent sister allowance

3.
Basic Allowance (基本免稅額)

3.1
Basic allowance granted to a person is $100,000 for the year of assessment 2004/05 to 2007/08 and $108,000 for the year of assessment 2008/09 afterwards under Section 28.

3.2
No person may be granted:

(a)
both a basic allowance and a married person’s allowance; or

(b)
a basic allowance where his or her spouse has claimed a married person’s allowance.

4.
Married Person’s Allowance (已婚人士免稅額)

4.1
Married person’s allowance granted to a couple of spouse is $200,000 for the year of assessment 2004/05 to 2007/08 and $216,000 for the year of assessment 2008/09 afterwards under Section 29.

4.2
Married person’s allowance is granted if a person is, at any time during the year of assessment, married and:

(a)
the spouse of that person did not have assessable income in the year of assessment; or

(b)
that person and his or her spouse have made, in relation to the year of assessment, an election of joint assessment under Section 10(2); or

(c)
that person has elected to be assessed under personal assessment.

4.3
If a husband and a wife are living apart, married person’s allowance is only granted where the spouse claiming the allowance is maintaining or supporting the other.

4.4
In Sit Kwok Keung v Commissioner of Inland Revenue (2002), the judges in the Court of Appeal confirmed that a divorce dissolves a marriage. After divorce, a person cannot claim married person’s allowance in respect of the ex-spouse even though alimony is paid to the divorced spouse.

5.
Child Allowance (子女免稅額)
5.1
Under Section 31, child allowance is granted to a person who had a living and was maintaining at any time during the year of assessment an unmarried child who was:

(a)
under the age of 18;

(b)
of or over the age of 18 but under the age of 25 and was receiving full-time education at a university, college, school or other similar educational establishment; or

(c)
of or over the age of 18 and was, by reason of physical or mental disability, incapacitated for work.

5.2
In short, if the child of a taxpayer attains the age of 18 (i.e., having been over 18 years old for part of the year of assessment) in a year of assessment, the taxpayer is still entitled to child allowance for that child in that year of assessment. The whole amount of child allowance in respect of that child is granted to the taxpayer, and there is no apportionment of the child allowance.

5.3
On the same rationale, if the child of a taxpayer attains the age of 25 in a year of assessment and that child received full-time education during the year of assessment. The whole amount of child allowance in respect of that child is granted to the taxpayer, and there is also no apportionment of the child allowance.

5.4
For the year of assessment:

(a)
2004/05: $30,000

(b)
2005/06 and 2006/07: $40,000

(c)
2007/08 onward: $50,000

5.5
With effect from the year of assessment 2007/08, an additional one-off child allowance of $50,000 is granted in respect of each child in the year of birth.

5.6
When a husband and a wife do not elect for joint assessment under salaries tax, the child allowance is to be claimed by one spouse only, and there is no apportionment of child allowance between the spouses.

5.7
However, if a husband and a wife are living apart and both claim maintenance of their children, then the child allowance is apportioned on such basis as the Commissioner may decide having regard to the contributions made by each individual to the maintenance and education of the child during the year of assessment.

6.
Dependent Parent Allowance (供養父母免稅額)

(A)
General principle

6.1
Under Section 30, dependent parent allowance is granted to a person, if the person or his or her spouse, not being a spouse living apart from that person, maintains a parent or parent of his or her spouse in the year of assessment and that parent at any time in the year was:

(a)
60 or over;

(b)
no age limit if the parent is eligible to claim an allowance under the Government’s Disability Allowance Scheme.

(c)
55 to 59 not eligible for an allowance under Government’s Disability Allowance Scheme (effective from 2005/06 onwards).

(B)
Definition of parent or parent of his or her spouse

6.2
Section 2(1) defines “parent or parent of his or her spouse” to mean, in relation to any person:

(a)
a parent of whose marriage, the person or his or her spouse is the child;

(b)
the natural father or mother of the person or his or her spouse;

(c)
a parent by whom the person or his or her spouse was adopted;

(d)
a step parent of the person or of his or her spouse; or

(e)
in the case of a deceased spouse a person who would have been the parent of the person’s spouse by reason of subparagraphs (a) to (d) if the spouse had not died.

(C)
Meaning of maintaining a parent

6.3
Section 30(4)(a) provides that “a parent is only treated as being maintained by a person or his her spouse” if:

(a)
the parent resides, otherwise than for full valuable consideration, with that person and his or her spouse for a continuous period of not less than 6 months in the year of assessment; or

(b)
the person or his or her spouse contributes not less than $12,000 in money towards the maintenance of that parent in the year of assessment.

(D)
No split of allowance for a parent

6.4
A dependent parent allowance may be granted in respect of each parent satisfying the aforesaid requirements. If a taxpayer was married and has father and mother who fall with the definition of dependent parent, the taxpayer may claim dependent parent allowance for the father, and let his or her spouse claim dependent parent allowance for the mother.

6.5
Alternatively, either the taxpayer or the spouse may claim dependent parent allowance for both the father and the mother.

6.6
However, there is no apportionment of individual dependent parent allowance. Take the year of assessment 2005/06 as an example, the dependent parent allowance of $30,000 cannot be apportioned between the spouses.

(E)
No double claim for the same parent

 6.7
If two or more persons are entitled to claim dependent parent allowance in respect of their parent, only one person may claim the allowance. All duplicate claims lodged by a person and his or her brothers or sisters in respect of that parent are disallowed. They have to nominate one person to claim the dependent parent allowance.

(F)
Amount of dependent parent allowance

6.8
There are two categories of dependent parent allowance as follows:

(a)
$30,000 for parents:

(i)
who are aged 60 or over, or

(ii)
who, at any age, are eligible for an allowance under the Government’s Disability Allowance Scheme, and

(b)
$15,000 for parents who are at the age of 55 to 59 and not eligible for an allowance under the Government’s Disability Allowance Scheme (effective from the year of assessment 2005/06).

(G)
Additional dependent parent allowance

6.9
If a taxpayer who resides with the parent, otherwise than for full valuable consideration, continuously throughout the year of assessment, he or she is entitled to an additional dependent parent allowance.

6.10
There are two categories of additional dependent parent allowance as follows:

(a)
$30,000 for parents:

(i)
who are aged 60 or over, or

(ii)
who, at any age, are eligible for an allowance under the Government’s Disability Allowance Scheme, and

(b)
$15,000 for parents who are at the age of 55 to 59 and not eligible for an allowance under the Government’s Disability Allowance Scheme (effective from the year of assessment 2005/06).

6.11
Table of dependent parent allowance (DPA) and additional DPA

	
	DPA
	Additional DPA

	Age 60 or over
	$30,000
	$30,000

	Any age eligible for Government’s Disability Allowance Scheme
	$30,000
	$30,000

	Age 55 – 59 but not eligible for Government’s Disability Allowance Scheme
	$15,000
	$15,000


7.
Dependent Grandparent Allowance (供養祖父母或外祖父母免稅額)
(A)
General principle

7.1
Under Section 30A, dependent grandparent parent allowance is granted to a person, if the person or his or her spouse, not being a spouse living apart from that person, maintains a parent or parent of his or her spouse in the year of assessment and that parent at any time in the year was:

(a)
ordinarily resident in HK; and

(b)
satisfying the age requirement:

(i)
60 or over;

(ii)
no age limit if the parent is eligible to claim an allowance under the Government’s Disability Allowance Scheme.

(iii)
55 to 59 not eligible for an allowance under Government’s Disability Allowance Scheme (effective from 2005/06 onwards).
(B)
Definition of grandparent or grandparent of his or her spouse

7.2
Section 2(1) defines grandparent or grandparent of his or her spouse to mean, in relation to any person:

(a)
a natural grandfather or grandmother of the person or his or her spouse;

(b)
an adoptive grandparent of the person or his or her spouse;

(c)
a step grandparent of the person or his or her spouse; or

(d)
in the case of a deceased spouse, a person who would have been the grandparent of the person’s spouse by reason of any of the provisions of paragraphs (a) to (c) if the spouse had not died.

(C)
Meaning of maintaining a grand parent

7.3
Section 30(4)(a) provides that “a grandparent is only treated as being maintained by a person or his her spouse” if:

(a)
the parent resides, otherwise than for full valuable consideration, with that person and his or her spouse for a continuous period of not less than 6 months in the year of assessment; or

(b)
the person or his or her spouse contributes not less than $12,000 in money towards the maintenance of that parent in the year of assessment.

(D)
No spilt of allowance for a grandparent

7.4
A dependent grandparent allowance may be granted in respect of each grandparent satisfying the aforesaid requirements. If a taxpayer was married and has father and mother who fall with the definition of dependent grandparent, the taxpayer may claim dependent grandparent allowance for the grandfather, and let his or her spouse claim dependent grandparent allowance for the grandmother.

7.5
Alternatively, either the taxpayer or the spouse may claim dependent grandparent allowance for both the grandfather and the grandmother.

7.6
However, there is no apportionment of individual dependent grandparent allowance. Take the year of assessment 2005/06 as an example, the dependent grandparent allowance of $30,000 cannot be apportioned between the spouses.

(E)
No double claim for the same grandparent

7.7
If two or more persons are entitled to claim dependent grandparent allowance in respect of their grandparent, only one person may claim the allowance. All duplicate claims lodged by a person and his or her brothers or sisters in respect of that grandparent are disallowed. They have to nominate one person to claim the dependent grandparent allowance.

(F)
Amount of dependent grandparent allowance

7.8
There are two categories of dependent grandparent allowance as follows:

(a)
$30,000 for grandparents:

(i)
who are aged 60 or over, or

(ii)
who, at any age, are eligible for an allowance under the Government’s Disability Allowance Scheme, and

(b)
$15,000 for grandparents who are at the age of 55 to 59 and not eligible for an allowance under the Government’s Disability Allowance Scheme (effective from the year of assessment 2005/06).

(G)
Additional dependent grandparent allowance

7.9
If a taxpayer who resides with the grandparent, otherwise than for full valuable consideration, continuously throughout the year of assessment, he or she is entitled to an additional dependent grandparent allowance.

7.10
There are two categories of additional dependent grandparent allowance as follows:

(a)
$30,000 for grandparents:

(i)
who are aged 60 or over, or

(ii)
who, at any age, are eligible for an allowance under the Government’s Disability Allowance Scheme, and

(b)
$15,000 for grandparents who are at the age of 55 to 59 and not eligible for an allowance under the Government’s Disability Allowance Scheme (effective from the year of assessment 2005/06).

7.11
Table of dependent grandparent allowance (DGA) and additional DGA

	
	DGA
	Additional DGA

	Age 60 or over
	$30,000
	$30,000

	Any age eligible for Government’s Disability Allowance Scheme
	$30,000
	$30,000

	Age 55 – 59 but not eligible for Government’s Disability Allowance Scheme
	$15,000
	$15,000


(H)
No double claim in respect of the same person as a parent and a grandparent

7.12
A person may be a parent of his or child, and at the same time is a grandparent of his her grandchild. Section 33(1A) provides that a dependent parent allowance and a dependent grandparent allowance is not given in any year of assessment in respect of the same dependent person. In other words, a taxpayer cannot claim dependent parent allowance while the children of that taxpayer claim dependent grandparent allowance in respect of the same person.

8.
Single Parent Allowance (單親免稅額)
8.1
Under Section 32, single parent allowance is granted to a person if the person had the sole or predominant care of child in respect of whom the person was entitled to during the year of assessment to be granted a child allowance. In order to be entitled to the single parent allowance, the person must be eligible to claim child allowance.

8.2
The single parent allowance is $100,000 for the year of assessment 2004/05 to 2007/08 and $108,000 for the year of assessment 2008/09 onwards.

8.3
A person is not entitled to claim single parent allowance if at any time during the year of assessment the person was married and not living apart from his or her spouse.

8.4
If a person is entitled to single parent allowance and has more than one child, only one single parent allowance is granted to that person.

8.5
If two or more persons are entitled to claim single parent allowance in respect of the same child for the same year of assessment, the allowance due shall be apportioned on such basis as the Commissioner may decide having regard to the respective periods for which each person had the sole or predominant care of the child during the year of assessment.

9.
Disabled Dependent Allowance (傷殘受養人免稅額)
9.1
Under Section 31A, disabled dependent allowance is granted in any year of assessment to a person in respect of every dependent of his or hers who is eligible to claim an allowance under the Government’s Disability Allowance Scheme.

9.2
The disabled dependent allowance is $60,000 for the year of assessment 1998/99 and afterwards.

9.3
In the case of a husband and wife who do not elect for joint assessment, all disabled dependent allowance grantable in respect of their children is claimed by the spouse nominated. That is, the spouse who is nominated to claim the child allowance is entitled to claim disabled dependent allowance in respect of those children.

10.
Dependent Brother and Dependent Sister Allowance
(供養兄弟姊妹免稅額)
10.1
Under Section 30B, a dependent brother or dependent sister allowance is granted in any year of assessment to a person who maintains the brother or sister in the year of assessment.

10.2
Maintain means the person or his or her spouse had sole or predominant care of the brother or sister. The brother or sister must be unmarried, and at any time in that year of assessment:

(a)
under the age of 18;

(b)
of or over the age of 18 but under the age of 25 and was receiving full time education at a university, college, school or other similar education establishment; or

(c)
of or over the age of 18 and was, by reason of physical or mental disability, incapacitated for work.

10.3
The allowance is $30,000 for the year of assessment 1998/99 and afterwards.

10.4
For the purpose of claiming dependent brother or dependent sister allowance, Section 30B(3) defines “brother or sister of a person or of his/her spouse” to mean:

(a)
natural brother or sister;

(b)
adopted brother or sister;

(c)
step brother or sister; or

(d)
the brother or sister of the person’s deceased spouse.

10.5
Section 33(1) provides that only one taxpayer can claim the allowance in respect of a single individual, and Section 33(1A)(b) also provides that a dependent brother or sister allowance and child allowance cannot be granted in respect of the same individual.

11.
Apportionment of Allowances

11.1
There is no apportionment for the following allowances:

(a)
married person’s allowance,

(b)
dependent parent allowance,

(c)
dependent grandparent allowance,

(d)
dependent brother or dependent sister allowance.

11.2
The following allowances can be apportioned:

(a)
child allowance,

(b)
disabled dependant allowance,

(c)
single parent allowance.

11.3
The basis for apportionment of child allowance is the amount of contribution made to the living of the child by the taxpayer or his or her spouse.

11.4
The basis for apportionment for single parent allowance is the length of the period that the taxpayer or his or her spouse has sole or predominant care of the child during the year of assessment.

12.
Table of Personal Allowances

	
	Year of assessment 2007/08
	Year of assessment 2008/09 onward

	Basic allowance
	$100,000
	$108,000

	Married person’s allowance
	$200,000
	$216,000

	Child allowance (each child) (maxi. 9 children)
	$50,000
	$50,000

	Additional child allowance for new born baby (each child)
	$50,000
	$50,000

	
	
	

	Dependent parent allowance (age 60 or above)
	$30,000
	$30,000

	Dependent parent allowance (any age eligible*)
	$30,000
	$30,000

	Dependent parent allowance (age 55 – 59**)
	$15,000
	$15,000

	Additional dependent parent allowance (age 60 or above)
	$30,000
	$30,000

	Additional dependent parent allowance (any age*)
	$30,000
	$30,000

	Additional dependent parent allowance (age 55 – 59**)
	$15,000
	$15,000

	
	
	

	Dependent grandparent allowance (age 60 or above)
	$30,000
	$30,000

	Dependent grandparent allowance (any age eligible*)
	$30,000
	$30,000

	Dependent grandparent allowance (age 55 – 59*)
	$15,000
	$15,000

	Additional dependent grandparent allowance (age 60 or above)
	$30,000
	$30,000

	Additional dependent grandparent allowance (any age*)
	$30,000
	$30,000

	Additional dependent grandparent allowance (age 55 – 59**)
	$15,000
	$15,000

	
	
	

	Dependent brother/sister allowance (each brother or sister)
	$30,000
	$30,000

	Disabled dependant allowance (each dependant)
	$60,000
	$60,000

	Single parent allowance
	$100,000
	$108,000


* eligible to claim Government’s Disability Allowance Scheme

** not eligible to claim Government’s Disability Allowance Scheme
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