HKSC

Principles of Taxation


Chapter 16 Personal Assessment

1.
Learning Objectives

1.1
Explain who is eligible to elect for personal assessment.

1.2
Explain the reasons for electing personal assessment.

1.3
Explain the procedure and time limit for electing personal assessment.

1.4
Compute the tax payable under personal assessment.
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2.
Election for Personal Assessment (個人入息課稅)

2.1
An individual can elect for personal assessment (PA) such that his/her income chargeable to property tax, salaries tax and profits tax are aggregated and the tax is computed on the total income. PA is not a separate type of tax.

(香港的直接稅制所徵收的稅項包括三種獨立稅項，分別為物業稅、薪俸稅和利得稅，這三種稅項是各自評計的；其中只有薪俸稅可以扣除個人免稅額和按累進稅率計稅，而其他兩種稅項則按單一稅率計稅，而且不獲准扣除個人免稅額。

在一些情況下，將上述的三種收入合併計稅，應繳稅款會較三種收入分開計稅後合計的稅款為少。因此，我們引入個人入息課稅，為同時須要繳納利得稅及／或物業稅的受僱人士提供一個機會，選擇合併計稅，使可如薪俸稅般扣除個人免稅額和按累進稅率計稅。)

2.2
An individual is required to make an election if he/she wishes to be assessed under PA. It only applies to an individual (i.e. a corporation cannot elect PA). For a partnership, each partner must elect individually.

(A)
Why elect for personal assessment?

	2.3
	KEY POINTS

	
	The advantages of electing for PA are:

(a)
individuals who are liable to property tax and profits tax can obtain personal allowances
(b)
an individual can obtain relief for charitable donations not allowed under salaries tax and profits tax
(c)
an individual with a trading loss or share of partnership loss can set-off the loss against his other income
(d)
an individual who borrows money to finance acquisition of land and/or building can obtain relief for the interest expense on money borrowed, provided that the land and/or building is used to produce income assessable under property tax.


(B)
Who can elect (s 41)

2.4
An individual can elect for PA if he/she is:

(a)
of or above the age of 18 years or under the age of 18 if both his/her parents are dead (s 41(1)(a); and

(b)
a permanent or temporary resident of HK. A married individual can elect for PA if his or her spouse is a permanent or temporary resident of HK, even if he himself or she herself is not a permanent or temporary resident of HK (s 41(1)(b).

(根據稅務條例，選擇個人入息課稅的人士須符合一些條件，包括須年滿18歲或以上；本身為香港永久性居民或臨時居民；如已婚而非與配偶分居，且夫婦均有應課稅入息的人士，必須夫婦一同申請等等。)

2.5
For a husband and wife not living apart and both having taxable income, PA must be elected by both of them (s 41(1)(A)). That means they must both qualify for PA election (e.g. at or over 18 years old).

2.6
If only one spouse has chargeable income/profits/assessable value in the year of assessment, PA can be elected by that person alone. The married person’s allowance shall be granted to him/her.

(C)
Method and time limit for election

	2.7
	KEY POINTS

	
	An election must be:

(a)
made in writing; and

(b)
lodged with the CIR not later than:

(i)
two years after the end of the year of assessment in respect of which the election is to be made; or

(ii)
one month after an assessment of any income or profit which forms part of the total income for such year of assessment becomes final and conclusive under Section 70; or

(iii)
such further period as the CIR may allow as being reasonable in the particular circumstances (e.g. when either spouse has been absent from HK for an extended time or a spouse only has an unabsorbed personal allowance agreed after the expiration of the election period) (DIPN 18, s 41(3)).


	2.8
	EXAMPLE 1

	
	Miss Chan is a sole proprietor and has no other income. She receives a profits tax assessment for the year of assessment 2007/08 on 1 October 2008. If she does not object to the profits tax assessment, the time limit for her to elect for PA for 2007/08 is the later of:

· 31 March 2010 (i.e. two years after the end of the year of assessment 2007/08); and

· 1 December 2008 (i.e. one month after the profits tax assessment has become final and conclusive under s 70).


(D)
Permanent resident and temporary resident

2.9
A permanent resident means an individual who ordinarily resides in HK (s 41 (4)).

2.10
The IRO does not define “ordinarily resides”. Whether an individual ordinarily resides in HK is a question of facts to be determined by the circumstances of the cases. There is no hard and fast rule. The mere holding of an HK identity card does not mean that the holder is a permanent resident for tax purposes (D 20/83).

	2.11
	EXAMPLE 2

	
	In D 57/87, the mother-in-law of a taxpayer had a HK identity card. She lived in Manila. She visited HK four times in nine years. Among these visits, the longest one was for 15 days. It was held that she was not a permanent resident. Dependent parent allowance could not be granted in respect of her.


2.12
A temporary resident means an individual who is in HK for a period or periods amounting to more than:

(a)
180 days during the year of assessment in which the election is made; or

(b)
300 days in two consecutive years of assessment, one of which is the year for which an election is made (s 41(4)).

	2.13
	EXAMPLE 3

	
	Mr Levy is a US citizen who normally resides in the US. He derives rental income from letting a property in HK. During the years ended 31 March 2008 and 31 March 2009, he spent 90 days and 220 days in HK respectively.

Though he stayed in HK for not more than 180 days in the year of assessment 2007/08, he is eligible to elect for PA for that year because he stayed in HK for more than 300 days in the two consecutive years of assessment 2007/08 and 2008/09. He is also eligible to elect for PA for the year of assessment 2008/09 because he stayed in HK for more than 180 days in that year.


3.
Computation of Total Income

3.1
The total income of an individual for a year of assessment for PA purposes means the aggregate of:

(a)
the net assessable value of property tax purposes for that year (s 42(1)(a)(ii));

(b)
the net assessable income for salaries tax purposes for that year (s 42(1)(b)); and

(c)
the net assessable profits for profits tax purposes for that year (s 42(1)(c)).

3.2
The format for PA computation of an individual who is single or whose spouse has no chargeable income for the year of assessment is shown below:

	Name of taxpayer

Personal assessment computation

Year of assessment 2008/09

Basis period: 1 April 2008 to 31 March 2009
$

$

Net assessable value of property

A

Net assessable income (before deduction of concessionary deductions)

B

Net assessable profits (after deduction of approved charitable donations D)

C

Total income

E

Less:
Interest payable on money borrowed for the purpose of producing income from property (limited to A)

F

Total income after deduction of interest

G

Less: Concessionary deductions

Approved charitable donations

[limited to 35% of (E* – F + D) – D

H

Home loan interest

I

Residential care expenses

J

Contributions to recognized retirement scheme

K

Business loss for the year of assessment

L

M

N

Loss brought forward

O

Reduced total income

P

Less: Personal allowances

Q

Reduced total income after personal allowances

R

Total payable under personal assessment:

Lower of (a) progressive rates on R and 

(b) standard rate on P

T

* E must be increased by the amount of self-education expenses (if any) deducted under salaries tax for the purpose of computing the maximum allowable amount of charitable donation.

Note:

Where M exceeds G such that N is negative, the excess loss (limited to L) will be carried forward to be set-off against the total income of the individual for future years of assessment.


(A)
Interest payable

3.3
Interest payable on any loan borrowed for the purposes of acquiring land and/or buildings which produce income chargeable to property tax is deductible provided that the net assessable value of the land and/or buildings is included in the total income under PA.

3.4
A deduction for the interest is limited to the net assessable value included in total income. Mortgage loan interest on a loan borrowed to purchase a property is only deductible against the net assessable value of that property for property tax. If the interest exceeds the net assessable value of that property, it is not possible to set-off the excess against the net assessable value of another property.

3.5
A deduction is only allowed if the interest has not been allowed as a deduction in profits tax.

(B)
Charitable donations

3.6
Charitable donations are deductible under PA provided that the donation is:

(a)
a pure donation without consideration in return
(b)
donation in cash
(c)
not less than $100 in aggregate

	3.7
	EXAMPLE 4

	
	Mr Chan is single. In the year of assessment 2007/08, he has a net assessable income for salaries tax of $160,000. His net assessable income was $120,000 after the deduction of an approved charitable donation of $40,000. He is also the sole proprietor of a business which has an assessable profit of $100,000 after the deduction of a charitable donation of $20,000. He has not yet claimed for a charitable donation of $15,000. He has no other income or loss.

The total amount of approved charitable donation made by Mr Chan is $75,000 (i.e. $40,000 + $20,000 + $15,000). The amount of approved charitable donation that can be claimed by him under PA is computed as follows:

Mr Chan

$

$

Net assessable income (before charitable donation of $40,000)

160,000

Assessable profit (after charitable donation of $20,000)

100,000

260,000

Less: Approved charitable donation limited to 25% of

($160,000 + $100,000 + $20,000) =

70,000

Less: Amount already allowed under profits tax

(20,000)

50,000

Reduced total income

210,000




(C)
Business loss

3.8
Loss under profits tax or share of loss from a partnership is deductible from the total income under PA (s 42(2)(b)).

3.9
If the business loss of an individual exceeds the total income after deduction of interest expenses and approved charitable donations, the excess shall be carried forward under personal assessment for set-off against that individual’s total income in future years of assessment (s 42(5)).

	3.10
	EXAMPLE 5

	
	Mr Wu, a single man, has the following income for the year of assessment 2008/09:

(a)
rental income from a property of $6,500 per month. Rates paid by him were $3,000. Mortgage interest paid on a loan used to finance acquisition of the property was $12,000.

(b)
assessable profits of $22,000 from a property dealing business for the year ended 31 December 2008. Approved charitable donations of $11,846 have been deducted in computing the assessable profits.

(c)
employment income of $10,000 from a part-time job.

He incurred a loss (agreed by the assessor) of $8,000 for the year ended 31 March 2009 from a share dealing business.

He donated $35,000 to approved charities during the year of assessment 2008/09 of which $11,846 has been allowed in profits tax.

The reduced total income of Mr Wu under PA for the year of assessment 2008/09 is computed as follows:

Mr Wu

Year of assessment 2008/09

Basis period: year ended 31 March 2009

$

Net assessable value ($6,500 x 12 – $3,000) x 80%

60,000

Net assessable income

10,000

Net assessable profit

22,000

92,000

Less: Mortgage interest on loan financing property

(12,000)

Total income

80,000

Less: Approved charitable donations not yet allowed under profits tax 35% x ($80,000 + $11,846) – $11,846)

(20,300)

Loss from business

(8,000)

Reduced total income

51,700




(D)
Husband and wife

3.11
As stated above, the PA election must be made jointly if the husband and wife are not living apart and both have income assessable under the IRO. Once such an election is made, PA tax is computed on the joint total income of the husband and wife. Unlike salaries tax, there is no separate taxation under PA for husband and wife.

3.12
If husband and wife are living apart, the spouses shall be assessed as separate individuals.

3.13
One spouse can claim the married person’s allowance if he/she maintains the other spouse. In such circumstances, they shall be assessed as if they are not living apart.

3.14
However, where the couple has divorced, no married person’s allowance can be claimed even though one spouse may have contributed to the maintenance of the other one (Sit Kwok Keung v CIR (2002) HKRC 90-113).

3.15
The format for computation the tax payable under PA for a husband and wife both having chargeable income for the year of assessment 2008/09 is:

	Name of individuals

Year of assessment 2008/09

Basis period: 1 April 2008 to 31 March 2009

Husband

Wife

Joint

$

$

$

Net assessable value of property

A1

A2

Net assessable income (before deduction of concessionary deductions)

B1

B2

Net assessable profit (after deduction of charitable donations D1 and D2)

C1

C2

Total income

E1

E2

Less:
Interest payable on money borrowed for the purpose of producing income from property (limited to A1 and A2)

F1

F2

Total income after deduction of interest

G1

G2

Less: Concessionary deductions

Approved charitable donations, limited to

35% ((E1* – F1 + D1) – D1)

H1

35% ((E2* – F2 + D2) – D2)

H2

Home loan interest

I1

I2

Residential care expenses

J1

J2

Contributions to recognized retirement scheme

K1

K2

Business loss for the year of assessment

L1

L2

M1

M2

N1

N2

Less: Loss transferred from spouse and loss c/f

O1

O2

Reduced total income

P1

P2

P

Less: Personal allowances

Q

Net chargeable income

R

Tax payable under personal assessment:

Lower of (a) progressive rates on R and

(b) standard rate on P

T

Tax payable by:

Husband: T × P1/P, and
T1

Wife: T × P2/P, and
T2

* E1 and E2 must be increased by the amount of self-education (if any) deducted under salaries tax for the purpose of computing the maximum amount of charitable donations.


	3.16
	EXERCISE 1

	
	Mr and Mrs Mak have the following income in the year ended 31 March 2008:

(a)
Mr Mak had total employment income of $362,000 and made approved charitable donations of $15,000. He contributed $30,000 to a MPF-exempt retirement scheme. Salaries tax of $3,059 has been paid.

(b)
Mr Mak and Mrs Mak lived in a flat owned by Mr Mak. During the year, Mr Mak paid mortgage interest of $40,000 in respect of the flat to Hang Seng Bank Limited, the mortgage.

(c)
Mrs Mak operated a beauty consultant business and the assessable profit for the year of assessment 2007/08 is $20,000. Profits tax of $800 has been paid.

(d)
Mrs Mak owned a property which was let out at a monthly rent of $3,000. Rates of $2,500 were paid by Mrs Mak. The purchase of the property was financed by a mortgage loan and loan interest of $30,000 was paid for the year ended 31 March 2008. Property tax of $1,072 was paid.

(e)
Other donations to approved charities were $100,000 made by Mrs Mak. These have not been allowed as deductions under profits tax.

Mr and Mrs Mak have no children and did not claim for dependent parent allowance.

Compute the tax payable by Mr and Mrs Mak under personal assessment for the year of assessment 2007/08.


	Solution:
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